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TITLE: "S" ZONE APPROVAL AMENDMENT NO. SA2004-7 AND
USE PERMIT AMENDMENT NO. UA2004-2

Proposal: A request to amend a previously approved mixed use development to
reduce the number of residential units from 102 to 96, reduce the
retail floor area, modify their Density Bonus approval to exceed
the maximum density by 7 units and a request not to provide 27
required parking spaces.

Location: 230 North Main Street (APN 028-24-017 and -018)

RECOMMENDATION: A) Recommend to the City Council approval of the amended
Density Bonus, “S” Zone Approval Amendment No. SA2004-
7 and Use Permit Amendment No. UA2004-2; and

B) Find the partial vacations of Weller Lane, North Main Street
and Railroad Court and the acquisition of 8,022 SF are not in
conflict with the General Plan, "

Applicant: James P, McClellend, Maple Dell + McClelland Architects, LLP,
1646 North California Blvd., Suite 650, Walnut Creek, CA 94596

Property Owner: Badru Valani, Apton Properties, LLC, 46509 Mission Blvd.,
Fremont, CA 94539

Previous Action(s): “S” Zone Approval No. SZ2002-6 and Use Permit No. UP2002-35

Environmental Info: Negative Declaration (EIA No. EA2003-1) adopted May 16, 2003

General Plan Designation: Mixed Use

Present Zoning: Mixed Use with Transit-Oriented-Development Overlay District
(“MXD-TOD™)

Existing Land Use: Vacant buildings

Attachments: Site plans, revised traffic study dated March 18, 2004, vibration
study dated April 28, 2004, M.O.U, approved by City Council on
May 18, 2004

PJ No. 3144
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BACKGROUND

On April 14, 2003, the Planning Commission reviewed “S” Zone (S22002-4) and Use Permit
(UP2002-35) applications for a 5-story, mixed use development consisting of 102 residential
units and 6,000 square foot of retail that exceeded the height and setback regulations for the
MXD-TOD district. The project also included a density bonus to exceed the maximum allowed
density by 13 units and the partial vacation of portions of Weller Lane, North Main Street and
Railroad Court. This project was approved with conditions by the City Council on July 1, 2003,
Since the approval, modifications have been made to the project which require amendmcnts to
both permits.

Site Description

The subject site is located at the northeast corner of N. Main Street and Weller Lane. It is bound
by the Union Pacific Railroad tracks to the east, N. Main Street to the west, Weller Lane to the
south and Railroad Court to the north. 'W. Calaveras Blvd. (Highway 237) lies further south of
the site and the I-880 Freeway is to the west.

The project site is designated on the Milpitas General Plan and Midtown Specific Plan Land Use
Maps as Mixed Use and is zoned MXD-TOD (Mixed Use with a Transit-Oriented Development
Overlay District). Adjacent land uses include railroad tracks to the immediate east, heavy
industrial uses further east, single family and multifamily residential uses (Images and
Reflections development) to the north and west, public and quasi-public uses (future Milpitas
library and church) to the south and west, and general commercial further south.

Immediately west of the site, across N. Main Street {s the Main/Weller bus transit center, which
will be relocated to the Great Mall transit cenler upon its opening scheduled for June 2004, The
location of the northern BART station chosen by the City Council on April 16, 2002 lies to the
immediate cast of the subject site on the Union Pacific Railroad. However, the future -
development of this second station remains uncertain,

A vacant two-story, 6,000 square foot office building, 1,350 square foot garage, surface parking
- -area, five palm trees and shrubs that border the property fence exist on the parcels.
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View looking northeast at subject site from southwest corner of N, Main Street and Weller Lane,

THE APPLICATION

The application is submitted pursuant to Milpitas Municipal Code Sections 42.10 (Applications
for Modification or Amendment in “S” Combining District), Section 38,00 (Mixed Used “MXD”
District), Section 43.00 (Transil-Oriented-Development “TOD” Overlay District), Section 57.00
(Conditional Use Permit), and Section 54,20 (Density Bonus).

Project Description .

The applicant is requesting an “S” Zone Approval Amendment (SA2004-7) for modifications to
a previously approved mixed use residential and retail development. The more significant site
and design modifications are summarized as reductions to:

o Residential units from 102 to 96;
0 Density Bonus request to exceed the maximum density from 13 to 7 units;
o Retail floor area from 6,000 to 3,000 sq. ft.;
o Number of stories from 5 to 4 and overall building height from 60 to 56 feet.
The amendment also includes minor site modifications including the relocation of the garage

entrance from Railroad Court to N, Main Street and the trash enclosure from the southeast corner
off of Weller Lane to the northeast corner off of Railroad Coutt.

As amended, the project would consist of a 4-story mixed-use building with 3,000 sq. ft. of retail
space and 96 residential units of the following unit mix:

a  (42) 1-bedroom units: 644 to 839 square foot cach

o (45) 2-bedroom units: 914 to 921 square foot each

o (9) 3-bedroom units: 1219 to 1,378 square foot each
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Site Layout. The 3 stories of residential units would sit atop a 1-story, at-grade podium garage
with a 3,000 sq. ft. retail space in the southwest corner. The retailspace could accommodate
approximately 3 to 4 individual tenanis such as a coffee shop, deli, dry cleaner, salon, and small
business offices with the intent to serve the on-site residences, the surrounding neighborhood and
future library patrons, The 4-story building is proposed in the center of the property. Three
towers anchor the corners of the somewhat triangular-shaped site with an additional tower

. (residential lobby) of similar height along the west property line (N. Main Street). The towers
connect the residential and retail tenants spaces, creating an internal courtyard on the 2" floor
atop the podium parking garage.

Vehicular access to the parking garage has been relocated to just north of the residential lobby on
N. Main Street. The garage exil remains at the northern end of the project off of Railroad Court.
The ingress and egress of the garage would be by way of one-inbound and one outbound lane,
each proposed at 15 feet in width. Security gates with a card reader would be located within the
garage for both driveways to provide 169 secure parking spaces for the residents only. Ten (10)
parking spaces for retail patrons would be provided along property’s N. Main Street {rontage.

Other site features include a 19,274 sq. {t. interior open-air courtyard atop the podium garage
with raised planters, lawn and children’s play area. Landscaping consists of in-ground planters
along the buildings frontages as well as the 10-fool wide rear setback, all planted with '
Ornamental Pear trees and a mixture of shrubs and groundcover. In addition to the internal
open-air courtyard, other site amenities include fitness and community meeting rooms on the pA
and 3™ floors, respectively and laundry rooms on all residential floors.

Building Architecture. The architectural design of the mixed-use development varies on cach
elevation. Overall, the design would still consist of 4 towers (the tallest reduced to 60 feet) and
vertical elements projecting 5 feet from the rest of the building’s surface. The two tallest towers
anchor the retail the southwest corner and the residential lobby on the west elevation. The
bottom story (podium level) contains the retail spaces, garage entrance and exit (north and west
clevations) and metal louvers for ventilation of the garage. Stories above the podium contain
windows and balconies for the residential units.

Proposed building materials include stone veneer (on retail facades and podium projections),
stucco, metal canopies and roof shelves, and slate roof tiles that all vary in 4 color schemes on
each elevation. Adomments include decorative metal bracing that supports solid metal shelves
at the top of the towers below the flaf roofs, as well as on the building’s vertical projections.
Metal awning with cable tiebacks are located on some residential windows and above the retail
facade. Clocks are proposed at the top of the residential lobby and retail towers,

Land Swap. The project is designed under the assumption that a land swap between the property
owner and the City will occur. The land swap involves the abandonment of portions of Weller
Lane, North Main Street and Railroad Court (totaling 8,940 sq. {t.) in exchange for City
acquisition of the southeast corner of the existing parcel (6,165 sq. ft.) and portions of N. Main
Street (1,857 sq. ft.). This property exchange would require the realignment of the streets and the
associated utilities and street improvements. Afler the exchange the project site would be
approximately 1.83 net acres (2.23 gross acres which includes area of adjacent streets to
centerline as per General Plan definition of gross acres and density).
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Use Permit. The original Use Permit approval allowed exceedance of building height, setback
and number of stories, The applicant is requesting an amendment to the Use Permit to remove
those allowances and to add the allowance of not providing 27 parking spaces required by the
zoning ordinance for guést and retail parking and to exceed the minimum and maximum building
setback along the north property line due to the realignment of Railroad Court.

Density Bonus. The applicant is secking an amended density bonus approval to exceed the
maximum density (40 unils per acre) allowed under the multifamily very high-density land use
designation by 7 units. The amendment would result in a density of 43 units per acre whereas the
original approval would have resulted in a density of 46 units per acre. The applicant intends to
meet the State and City Density Bonus regulations by making 20% of the units affordable to
lower income households, The minimum percentage required by Density Bonus law is 20% of
the total units allowed by the zoning district. Units above this amount can all be market rate.

ISSUES

The following sections address the proposed modifications to the project and any issues
associated with them. Since this project has not yet been constructed any new or modified
conditions that result from the project amendments have been incorporated into the previously
approved conditions and included in the final recommended Special Conditions at the end of this
report,

“§” ZONE APPROVAL AMENDMENT

As per Section 42.02, the City’s zoning code requires “S” Zone Approval Amendments to be
consistent with the zoning ordinance, consistent with the General Plan and that the layout of the
site and design of the proposed buildings, structures and landscaping are compatible and
aesthetically harmonious with adjacent and surrounding development. Therefore, discussion of
the modifications to the original “S” Zone Approval application are discussed below.

Building Architecture

The overall architectural design of the mixed-use development remains the same as originally
approved. Modifications include the inclusion of the trash enclosure on the north elevation and
the garage entrance on the west elevation. Other minor revisions include the replacement of the
plank siding with stucco material for the pop-out features, addition of stone veneer for the enlire
retail facades, redesigned garage entry and exit and a reduction in the amount of retail fagade on
the west elevation, Staff concludes that the changes are appropriate and complement the building
however, staff recommends enhancement of the garage entry and exits, especially the entry on
the west elevations, perhaps with some sort of decorative adornment or projection and details of
the trash enclosure when redesigned (see Solid Waste section).

The applicant did not address several design issues from the original approval with the amended
project. These issues include the roofline, garage entry design, interior courtyard elevations,
details of decorative elements and staff has carried over those conditions to this amendment. .
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Landscaping

The landscape modifications required from the original approval are also included in the
conditions of approval since not all were not addressed in the revised plan. In addition, staff
recommends another condition to relocate the planter along Weller Lane further north against the
building’s frontage, similar to the other planters, The plan had originally proposed to bisect the
sidewalk with a planter area in order to provide a screened walkway for the commercial trash to
be hauled out of public view to the trash enclosure. However, since the trash enclosure has been
relocated 1o the north, this screened pathway is no longer needed and locating the landscape area
flush with the building would match the other clevations as well as provide better screening for
the utilities in the planter.

Streetscape

As per Policies 5.4 and 5.5 of the Midtown Specific Plan a uniform streetscape improvement
(sidewalks, trees with grates and guards, pedestrian lights, benches, trash receptacles, elc.) are
required for parcels along Main and Abel Streets and Great Mall Parkway. Although the plans
do not indicate any changes from the previous approved streetscape plan (other than reduction in
paving treatment for retail areas) the City has made significant progress with the design and
details for the strectscape improvements, which should be finalized prior to construction of this
project. Therefore, a streetscape improvement plan that is consistent with the final design and
details will need to be submitted to the city for review and approval prior to building permit
issuance. The cost of maintenance of these improvements will be borne by the applicant through
participation in a future landscape and lighting district that will fund the City’s cost to
consistently maintain the improvements.

Staff has carried over previously approved conditions, such as continuing the sireelscape along
Railroad Court. In addition, staff recommends new conditions to extend the streetscape on the
north side of Weller all the way to the east property line which shall match the library streetscape
design and details on the south side of Weller and require the paving material proposed m front
of the residential lobby to compliment the paving material to be used for sidewalk and street for
the library on both sides of Weller Lane.

Parking

Pursuant to Section 38.06 (MXD Zoning, Off-Streei Parking) of the Zoning Ordinance, the total
parking requirement for the project is 205 parking spaces and is summarized in the table below.
The project proposes a total of 179, 10 of which are on-street spaces. The parking garage
contains a total of 169 parking spaces, 38 of which are tandem stalls and 68 are compact. This is
consistent with Zoning Ordinance, which permits the use of tandem spaces for residential units
that require2 or more parking spaces and compact spaces for up to 40% of the residential parking
requirement.

The majority of the retail parking, 10 of the 12 required (see Use Permit section), is proposed on
N. Main Street along the building’s street frontage. On-street parking along a building’s street
frontage can be counted towards a development’s overall non-residential parking requirement. In
addition to the 2 retail spaces not provided, the applicant is requesting approval not to provide
the 25 parking spaces that are required for guests (see Use Permit section). In addition to the
vehicular parking spaces, residential uses in the “MXD” district are required to provide bicycle

’
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parking - 5% of total residential plus guest automobile spaces required. Ten bicycle spaces are
required and is staff recommending these be incorporated into the plans and located at street
level and in the parking garage.,

Parking Standard Required Stalls Proposed Complies?
J Stalls

Residential:
0 1bd. = 1.5 covered stalls 0 (48) 1bd. =72

— 169 Yes
a 2 bd. = 2.0 covered stalls 0 (39)2bd. =78
o 3 bd. =2.0 covered stalls o (9)3bd.=18

168

Guest Parking — 15% of total 25 0 No, see page 10
residential
Bicycle - 5% of total residential, 10 . 10 Yes
plus guest
Retail — 1 /250 SF 12 10 ° No, see page 10
TOTAL 205 179 No
Open Space

All residential developments in the Midtown area are required to provide park and open space at
aratio of 3 ¥ acres per 1,000 population. As per Section 38.07-1, up to 43% of the public park
and open space requirement may be provided in the form of private recreational space, which
would include on-site usable common areas or private open space. Based on the reduction of
units from 102 to 96 the development would be required to provide the following:

.54 public acres
.30 private acres
94 acres fotal park acres

The public acres would be satisfied with the payment of a park-in-lieu fee. Midtown Specific
Plan Policy No. 3.25 allows an applicant to provide for the improvement of trails designated in
the City’s Trail Master Plan. The project is in close proximity to Wrigley Creek, which is
proposed for trail development since it costs the City approximately $417,450 to improve one
acre of trail, this figure has been used to establish the project’s park in-lieu fee for public park
acres, which is calculated 1o be $226,385 based on the revised unit count. The 15,682 sq. fi. of
private open space required on-site would be met with the previously approved on-site amenities
including the interior courtyard (19,274 sq. ft.), fitness room (530 sq. {t.) and the community
meeting room (530 sq. ft.).
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Solid Waste

The project originally proposed a trash enclosure with compactors at the southeastern portion of
‘the property at street level for BFI collection to occur. However, due to the location of the library
parking garage and site layout the trash enclosure has been relocated to the northeast portion of -
the property, east of the garage exit. The applicant proposes 10 front load bins for both solid
waste and recycling which would require BF1 service at least 5 days per week, taking
approximately an hour each dayto service all of the bins. It would also require the BFI truck to
park on Railroad Court blocking the street for a considerable amount of time in order to stage the
bins and perform front load service for each. Staff concludes that his type of service has-
considerable impacts on the sireet and tenants residing near the north end of the property.

In order o reduce the above impacts, staff recommends the use of compactors for both trash and
recycling. In order to accommodate compactors, the 8fool tall proposed enclosure with a peaked
roof would need to have a height clearance of at least 10 feet in order to be accessed by BFI to
load the compactors onto a truck bed. This would result in a taller enclosure that would be just
below the residential windows above it. To address this issue staff recommends modifying the
roof type, peaked to flat, and submerging the trash enclosure 1 foot below grade, in order to
further increase the distance between the trash enclosure and the units windows. Not only would
this reduce the odor impact on the residential occupants it would also enhance the appearance of
the enclosure by reducing its mass and more appropriately scaled to the building. Staff also
recommends the addition of a landscape area on the west side of the enclosure to assist in -
screening the enclosure, which would be visible from Railroad Court and N. Main Street.

Operations and maintenance of the solid waste and recycling for the development would remain
the same. Within the podium two trash collection areas would be serviced by a chute system that
handles solid waste accessible from all 3 residential floors. Each floor would also contain a
recycling collection area (next o trash chute) which would be collected by management and
carried down 1o the recycling compactor on a routine basis. Solid waste collected from the two °
garage enclosures in the podium would be transferred by the property management to the
compactor at the streel level for pick-up by BFI, approximately once every two weeks, depending
on the volume.

Previously recommended conditions by staff have been carried over from the original approval
such as providing detailed elevations for the enclosure, no tallow generating businesses permitied
for the retail and all three trash enclosures shall be required to connect and drain to the sanity
Sewer.

Traffic and Impacts

A revised traffic study was performed by Hexagon Transportation Consultants that addresses the
reduction in unit count from 102 to 96 and the revisions to the garage entrance and circulation. It
was estimated that the revised project would generate 66 trips during the AM peak hour and 81
trips during the PM peak hour 82 AM Peak and 95 PM peak hour trips). The study concluded
that the aforementioned projected trips would continue to degrade the level of service at the
unsignalized intersection of Main and Carlo to an unacceptable LOS E (Level of Service). The
City’s LOS standard is D. The intersection of Abel and Calaveras, a Congestion Management
Program (CMP) intersection, was also projected to degrade to a LOS E, however LOS E is an
acceptable level of service for a CMP intersection. Mitigation for this impact is the payment of a
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Traffic Impact Fee, which has been included as a condition of approval and modified to reflect
the decrease in peak hour trips. In addition, the acquisition of portions of Weller Lane, North
Main Street and Railroad Court will require physical improvements to these intersections which
are included in Engineering Department’s conditions of approval and will be determined as part
of the proposed land swap. No on-site circulation issues were identified as a result of the
reconfigured garage layout.

The study concludes that the relocation of the garage entrance would allow for adequate site
access due to the low volumes and slow vehicle speeds ont N. Main Street. The consultant
suggests several minor modifications that would assist in enhancing maneuverability of the site
entrance, which staff recommends as conditions of approval and lists below:

3 Clearly marking the directionality of cach driveway with appropriate signage and striping;

o Relocate street parking space number 8 to the north of the garage entrance and stripe this
area (15 feet) for no parking to allow an adequate right turn radius off of northbound N.
Main Street into the garage; and

0 Deepening the throat of the garage entrance while maintaining a 25-foot interior drive
aisle and moving back the security gate to allow for the queuing of 2 vehicles,
approximately 40 feet, ' '

Noise-and Vibration Impacts

An acoustical study was prepared as part of the original application that analyzed the external and
internal noise levels for the proposed project. In order to bring the interior noise levels to
acceptable levels, the study recommended specific window, door and wall ratings, which staff
incorporated as conditions of the original approval. The noise report found the interior courtyard
(external levels) to be within allowable noise Ievels.

At the Commission’s request, the applicant recently submitted a vibration analysis to determine
if the Union Pacific Railroad line that runs immediately east of the subject site would have an
impact on the apartment building 43 feet away. Since the railroad line is currently not in use the
consultant referenced a Caltrans Vibration standard and determined that the maximum vibration
level would be above the threshold of perception, however well below the architectural damage
risk level and below the vibration limit for historical building. The report concludes that only a
very light vibration may be perceived within the building and would be insignificant. However,
since this assessment was based on the Caltrans standard, staff recommends a site-specific
analysis be performed prior to final design or construction plans. If at the time there is still no
train running on the track closest to the project a sample will need to be taken from the other
{rack that runs immediately east and adjacent to the subject track which the City is positive is
operating.

Conformance with the General Plan

The proposed project does not conflict with any General Policies, and is consistent with Land
Use Implementing Policies 2.a-1-2 (Growth and Expansion) and 2.a-I-12 (Residential
Development), which promote in-fill development rather than providing costly expansion outside
the urban service area and encourages new residential developments that provide a variety of and
mix in housing types and costs. The project is in compliance with these policies in that it is
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proposing a range of residential rental units in terms of size and cost and would be located within
the already built environment. -

Conformance with the Zoning Ordinance

The project, as amended, continues to be consistent with the Mixed Use “MXD” and Transit-
Oriented-Development “TOD” overlay district of the Milpitas Zoning Ordinance. The “MXD”
zoning district encourages a compatible mix of residential and retail uses withinthe framework
of a pedestrian-oriented streetscape. The “TOD” overlay district allows for increased densities
and intensities around and near transit stations in order to provide goods and services within a
convenient walking distance. In addition, it encourages attractive residential and commercial
environments thal provide for a desirable transition to the surrounding conventional area.

As previously demonstrated the originally approved project complied with the majority of the
“MXD-TOD” zoning ordinance development standards with the exception of setbacks, height
and stories which are permilted deviations allowed with a use permit. The amendments proposed
actually bring the project into further conformance by reducing the overall height below the
maximum of 60 feet and reducing the number of stories to the maximum of 4. In addition, the
minor building and site modifications are compatible and aesthetically harmonious with the
overall approved project and the surrounding development, both existing and future (library).

Conformance with the Midtown Specific Plan— ]

In addition {o the Site and Architectural Amendment Review (*“S” Zone Amendment Review) in
accordance with Section 42.10 of the Zoning Ordinance and conformance with the General Plan,
projects within the Miditown area need to demonstrate compliance with the Specific Plan, which
is part of the General Plan — including Midtown Development Standards and Design Guidelines.
As demonstrated in the “S” Zone section of this report, the proposed amendments comply with
the development standards, with the exception setbacks and parking discussed in the Use Permit
section that follows. In addition, staff has reviewed the policies and design guidelines of the
Midtown Specific Plan and has determined that the project, as amended and conditioned, remains
congistent with the intent, requirements and policies of the Specific Plan.

USE PERMIT AMENDMENT

Pursuant to Scction 43.09 (Exception to Standards) of the “MXD-TOD” district, exceptions to
ceriain development standards may be approved by the Planning Commission through the
approval of a Use Permit in accordance with Section 57 (Use Permits) of the Zoning Ordinance,
The applicant is seeking a Use Permit amendment to exceed the minimum and maximum
building setbacks and for a parking reduction of 27 parking spaces. The proposed building
would exceed the mintmum 8-foot and the maximum 15-foot building setback for the “MXD-
TOD” district along the Railroad Court frontage (proposes 6-30 foot building setback from back
of sidewalk). A unique northern.property line results from the land swap and realignment of the
Railroad Court and N. Main Street intersection. Rather than shape the building to conform to the
new curved north property line and create odd-shaped, unusable space to meet the setback
requirement, staff supports the setback deviation,

The applicant is also seeking a parking reduction to not provide 27 parking spaces (2 for the
retail and 25 for guests). The parking garage would accommodate all of the required parking for
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the residential units, however not the guest and the 2 additional retail spaces required by the
zoning ordinance. There will be adequate parking within the vicinity to accommodate the guests
and retail customers based on the following:

e On-street parking is permitied on both sides of Weller Lane (west of N. Main St.), and on
the east side of N. Main Street and Marilynn Drive. Some of these parking areas are
currently used by VTA bus users who park their cars and commute by bus. However, the
majority of these bus lines will be relocated to the new Great Mall Transit Center in June
of this year and the streel parking in this area is anticipated to significantly decline and
thus become available for guests and retail customers. In addition, the staging area where
buses line up near the bus shelters will no longer be needed for bus queuing and staff will
work with the VTA to convert these areas and make available for parking.

e The City will be constructing a new 3-story parking garage with approximately 350
spaces immediately south of the Apton project. This garage is providing parking for the
library but could also serve as overflow parking for adjacent uses in the vicinity and for
public events. In addition, the 3,000 sq. ft. retail use proposed in the southeast corner of
the project is intended to serve both pedestrians from the library and residents of the
development, which could create less demand for the on-street parking spaces. '

Staff concludes that there will be sufficient available on-street parking for the project when

completed and a considerable amount that would be available in the future once the library o

garage is constructed.

The proposed Use Permit for the increase in building story and reduction of a setback is
discussed in the “S” Zone Approval Amendment section of this report as part of the overall
review of the building and site. Consistent with the “S” Zone findings, as conditioned, the
parking reduction and exceedance of setbacks are not anticipated to have any adverse impacts on
parking, traffic, noise, odors, or be detrimental to the health and safety of the public. Therefore,
as conditioned, the proposed exceptions to the “MXD-TOD” development standards will not
negatively impact the surrounding community.

— _In addition to the required finding under Section 57, the following two additional findings for
Midtown exceptions are required:

1. The exceptions meet the design intent identified within the Specific Plan and do not
detract from the overall architectural, landscaping and site planning integrity of the
proposed development; and

2. The exceptions allow for a public benefit not otherwise obtainable through the strict
application of the specified standard.

With regard to the exceedance of building setbacks, staff concludes that setback deviation would
provide for a more uniform shaped building rather than have the building conform to the new
curved north property line and create odd-shaped, unusable space. In addition the increased
setback areas allow for more and denser landscaping opportunities and an improved streetscape
‘on Railroad Court. The use permit amendment for the parking reduction allows for the
utilization of smart growth trends while providing an increased density and more affordable
units.
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DENSITY BONUS

California Government Code Section 65915 (implemented through Section 54.20 — Density
Bonus sub-section of the Zoning Ordinance) requires the City to provide incentives or
concessions when an applicant agrees 1o one of the following ways to provide affordable
housing. In all cases, the percentage of units does not include the additional units allowed

- through a density bonus,

1. Reserving 10% of the units for very-low income households (50% of County median
income). ‘

2. Reserving 20% of the units for low-income households (80% of County median income),

3. Reserving 20% of the units within a condominium project for moderate-income
households (120% of County median income).

4, Reserving 50% of the units for senior housing,

The 2004 median income for Santa Clara County is $105,500 for a family of four. The incentives
or concessions the City can grant include:

A) An increase in density of at least 25% or less if elected by the applicant and one of the
following:

—_- " = Areduction in site development standards.
e Approval of mixed use zoning in conjunciion with the housing project.
e Anything else that results in an actual cost reduction for the project.

B) Other incentives of equivalent financial value based upon the land cost of the dwelling
unit.

The applicant has agreed to reserve affordable units as shown below to meet the densily bonus
" requirements and Midtown Specific Plan Policies 3.5 and 3.6.

No. of Units
9 ...

Unit Type
7-one bedroom &
2-two bedroom units
Low 10 " | 5-one bedroom &

5-two bedroom units

Income l.evel
Very Low

Total 19

The nine units reserved for very-low income households (10% of the 89 units allowed under the
multi-family high land use designation) qualify the project for a density bonus. Therefore, the
project as amended, proposes 96 units, 7 units more than allowed under the existing land use
designation and the applicant requests the following deviation from the MXD-TGD
Development Standards as a concession:

1. Varying of building setback on Railroad Court from a minimum of 6 feet and a
maximum of 30 feet.
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VACATION OF PUBLIC-RIGHT-OF-WAY

As previously discussed, this development proposal involves a land swap that incorporates the
partial vacation of public right-of-ways: Weller Lane, North Main Street and Railroad Court.
Vacations of public rights-of-way and acquisition of land require a City Council public hearing
and adoption of a resolution of vacation and a finding that the vacation and land acquisition are
not in conflict with the General Plan. As previously mentioned, minor adjustments have been
made to the land swap area (see land exchange concept plan on Sheet A1.0) and as a result the
City would be acquiring a total of 8,022 sq. ft. and the applicant would acquire a total of 8,940
sq. ft. -

Conformance with General Plan

Weller Lane is a local street and its width at the intersection of Main Street is wider than is
necessary for proper functioning of a local public street. In fact, the paved area within this right-
of-way is wider than the necessary driving lanes and turn lanes making it confusing to motorists.
Therefore, reduction in the width of the right-of-way is a public benefit while not lowering the
level of service of the street and allows for realignment and construction modifications and
improvements to Weller Lane. Regarding the partial vacation of portions of North Main Street,
this intersection with Railroad Court has an odd design since it does not incorporate right angles,
which when reconfigured, provides a safer turn for trucks and typical sized vehicles alike. In
addition, the squaring off of the street and-cotnering of this area creates a proper intersection that
aligns with the private street of Images Circle directly across N. Main Street. For these reasons
the proposed vacations and amended land swap acquisitions are in conformance with the General
Plan Circulation Element.

Environmental Review

A Negative Declaration (EIA No. EA2003-1), a statement briefly describing the reasons that the
proposed project will not have a significant effect on the environment, was completed for this
project and adopted by the City Council on July 1, 2003. A statement of conformance was
attached to the Negative Declaration that indicates the project is in conformance with the
previously approved Milpitas Midtown Program EIR. The Program EIR provided mitigation
measures for Air Quality, Biological Resources, Hazardous Materials, Cultural Resources,
Traffic, and Utility impacts. Of these mitigation measures, only the traffic mitigation from the
Midtown EIR will be applicable to this project and will be included as a condition of approval.
The amendments to the project will not result in any environmental impact not already
considered in the adopted Negative Declaration.

Neighborhood Outreach Meeting

On Monday, March 17, 2003 the developer and architect of Apton Plaza Development presented
their original project proposal to the public. Residents and occupants within 300 feet of the
subject site were invited and several of the residents attended the meeting, in addition to City
staff. There were no concerns with the project expressed by the public in attendance. Staff
concludes that the public hearing for the amendments would serve as an adequate venue for
questions by the neighboring residents or concerned citizens regarding the project’s
modifications.
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RECOMMENDATION

Close the Public Hearing and take the following actions based on the Findings and Special
Condition of Approval listed below:

A) Recommend to the City Council approval of the Density Bonus, “S” Zone Approval

Amendment No. SA2004-7 and Use Permit Amendment No. UA2004-2.

B) Find the partial vacations of Weller Lane, North Main Street and Railroad Court and the

acquisition of 8,022 ST are not in conflict with the General Plan.

FINDINGS

1.

The amendments 1o the approved project will not create any environmental impacts not
already considered in the Negative Declaration (EIA No. EA2003-1) adopted by the City
Council on July 1, 2003.

The project, as conditioned, is consistent with the General Plan and in compliance with
policies 2.1-1-2 (Growth and expansion) and 2.a-I-12 (Residential Development) in that it is
proposing a range of residential rental units in ierms of size and cost and would be located
within the already built environment.

The project, as amended and conditioned, continues to be consistent with the Mixed Use
“MXD” and Transit-Oriented-Development “TOD” overlay district of the Milpitas Zoning
Ordinance. The amendments proposed actually bring the project into further conformance
by reducing the height below the maximum of 60 feet and reducing the number of stories o
{he maximum of 4. In addition, the minor building and site modifications are compatible
and aesthetically harmonious with the overall approved project and the surrounding
development, both existing and future (Iibrary).

The proposed vacations are in conformance with the General Plan Circulation Element in
that the reduction in the width of the right-of-way and the realignment of North Main Street
at Railroad Court and the creation of an intersection are public benefits and do not

_negatively impact the level of service of the streets.

The proposed Use Permit for the exceedance of the setbacks and a parking reduction for 27
spaces are not anticipated to have any adverse impacts on parking, traffic, noise, odors, or be
detrimental to the health and safety of the public and therefore, will not negatively impact
the surrounding community.

The proposed Use Permit for exceedance of setbacks and a parking reduction for 27 spaces
provide public benefils of a more uniform building and greater landscape and street
opportunities and utilization of smart growth trends while providing an increased density
and more affordable units.

SPECIAL CONDITIONS
1) APPROVAL. This “S” Zone Approval Amendment No. SA2004-7 is for the final design of a

4-story, mixed vse residential and retail development consisting of 96 rental living units and
approximately 3,000 square foot of retail lease space in accordance with the plans approved
on May 26, 2004, and as amended by the conditions below. Any modification to the project
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2)

3)

4)

5)

6)

7

8)

9)

as proposed will require an “S” Zone Approval Amendment by the Planning Commission.
Minor modifications can be submitted to the Planning Division for processing as per Section
42,10 of the zoning code. (P)

APPROVAL. This Use Permit Amendment No. UA2004-2 is for exceedance of building
setbacks along the portion of the north property to range from 6-30 feet and for a parking
reduction of 27 spaces (2 retail and 25 guest). Any medification to the project as proposed
will require a Use Permit Amendment by the Planning Commission. (P)

GENERAL. The applicant shall comply with Planning Commission Resolution No. 168, a
resolution of standard conditions for commercial development. (Items #1-4, 9, 11 (P))

GENERAL. This use shall be conducted in compliance with all appropriate local, state, and
federal laws and regulations, and in conformance with the approved plans. (P)

RETAIL. No tallow generating businesses shall be permitted to occupy the retail tenant
spaces. (P}

PARK FEES. Prior to certificate of occupancy issuance, the applicant shall pay a park-in-
lieu fee in the amount of $226,385. (P)

TRAFFIC IMPACT FEE, Prior to building permit issuance, the applicant shall contribule a
“fair share” traffic impact fee in the amount of $18,183 (based on a Midtown impact fee of
$113 per peak hour trip and a Montague Expressway impact fee of $903 per peak hour trip).
P, T)

PJ ACCOUNT. If at the time of application for building permit, there is a past due project

- job account balance owed to the City for recovery of review fees, review of permits will not

be initiated until the balance is paid in full. (P)

PJ ACCOUNT. If at the time of application for certificate of occupancy there is a project job
account balance due to the City for recovery of review fees; teview of permits will not be
initiated until the balance is paid in full. (P}

10) DENSITY BONUS. The City shall implement Section 54.20-3 (A-2) (Density Bonus) with

respect to affordable housing incentives which shall include a bonus of 7 dwelling units
above the 89 units allowed in “MXD-TOD?” district and a concession involving a setback
deviation of the building along Railroad Court. The total of 96 rental apartments shall be
provided in the residential development. (P)
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11) AFFORDABILITY. Prior to the issuance of any building permits, the applicant shall enter
into a Regulatory Agreement securing 19 units (shown in the breakdown below) as affordable
to low and moderate-income households for a period of 55 years. Income eligibility and the
rental rates for these unils shall be determined pursuant to California Health and Safety
Codes Sections 50079.5, 50093 and 50105. (P) )

Income Level  No. of Units Unit Type

Very Low 9 7-one bedroom &
2-two bedroom units

Moderate 10 5-one bedroom &
5-two bedroom units

TOTAL 19

12) AFFORDABILITY. Prior to the issuance of any building permits, the applicant shall provide
a dispersement plan illustrating the location of the affordable housing units within the
development {o the approval of the Housing Division. The affordable housing units shall be
dispersed equally throughout the development and shall contain the same architectural
features, design and amenities as the fair market rate units in the development. (P)

13) BUILDING ELEVATIONS. Prior 1o building permit issuance, the applicant shall revise the
elevations in order to address the following concerns and suggestions to the approval of the
Planning Commission Subcommittee:

a)

b}

East elevation: indicate how far vertical elements project from building; and redesign the
change roof height created by the odd roofline. B

North elevation: enhance the garage exit feature by possibly adding a projection rather
than flush, recess or adorn it; modify trash enclosure by submerging 1 foot underground
change roof type from peaked to flat to reduce overall height.

West elevation: enhance the garage enlry feature by possibly adding a projection rather
than flush, recess or adorn it.

Interior courtyard elevations: the north and south interior elevations, proposed as interior
walkways with blank exterior walls, require windows and other treatments to make their
clevations interesting and complementary to the building style (elevations required).

All elevations: provide details or typical catalogue examples of all canopies, decorative
metal bracing, railings, windows, and doors proposed in order 1o see how these elements
meet the building, their thickness, material, color, etc.; to improve proportions of accent
features, provide material samples of stone veneer and pavers, details of light fixtures and
clocks. (P)
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14) FLOOR PLAN. Prior to building permit issuance, the applicant shall submit a revised floor
plan of the garage showing the following;

a) Clearly marking the directionality of each driveway with appropriate signage and striping;

b) Relocate streel parking space no. 8 to the north of the garage entrance and stripe this area
(15 feet) for no parking 1o allow an adequate right turn radius off of northbound N. Main
Street into the garage and fire hydrant access;

c) Show the locations of thel0 required bicycle spaces within the garage and possibly some
near residential lobby entrance;

d) Deepen the throat of the garage entrance while maintaining a 25-foot interior drive aisle
and moving back the security gate to allow for the queuing of 2 vehicles, approximately
40 feet;

¢) Clearly mark each parking space for the assigned unit (including the handicap space); and

) Show card reader placement outside gate and provide security gate details. (P)

15)FLLOOR PLAN., Prior to building permit issuance, the applicant shall submit a revised floor
plan of the courlyard showing a more southern location of the children’s play area. (P)

16) LIGHTING. Prior to building permit issuance, the applicant shall submit a lighting plan and
details for light poles and other light fixtures to the Planning Division for review and
approval. (P)

17YROOFTOP EQUIPMENT. All rooftop-mounted equipment (HVAC, etc.) shall be screened
from all views. (P)

18) SIGNAGE. Prior to the approval of any signage for the multi-tenant, mixed-use development,
a sign program application shall be submitted for Planning Commission approval. (E)

19) IRRIGATION, Prior to building permit issuance, the applicant shall submit an irrigation plan
for all landscape areas. (P)

20) LANDSCAPE. Prior to building permit issuance, the applicant shall submit a revised
landscape & streetscape plan that includes the following:

a) Reduce the number of canopy trees in the courtyard and replace with equal number, if not
more, trees of a species with a smaller canopy.

b) Relocate 6-foot wide planter strip that bisects the sidewalk along Weller Lane further
north to be {lush with the building, similar to the landscape planters along west and north
elevations.

¢) Add landscape area along west side of trash enclosure nest to garage exit to screen the
solid bare wall.

d) Add additional trees and shrubs around locations of utilitics in planters along Weller and
Railroad frontages to better screen utilities. (E)
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21) LANDSCAPE/LIGHTING MAINTENANCE DISTRICT. Prior to building permit
occupancy/final inspection, the developer shall form a Landscaping and Lighting
Maintenance Assessment District (LMD) on the subject property, to fund the maintenance of
landscaping and street furniture improvements such as benches, pedestrian lighting, bike
shelter/rack, tree well grates, signs, garbage receptacles, decorative sidewalk pavement,
planting and irrigation system, along N. Main Street, Weller lane and Railroad Court. The
applicant will be required to pay for all operational & maintenance costs until such time as
the City receives revenues from the proposed District. The developer shall also dedicate a
landscape casement along its entire frontage on Weller Lane, N. Main Street and Railroad
Court between the face of street curb and face of the proposed building. (E)

22) COMMUNITY MEETING ROOM. Prior to building permit issuance, details of the
community meeting room will need to be verified by staff in order to determine if this
amenity is substantial enough to receive private recreation credit with features such as a large
screen television, couches and chairs, games tables, meeting space, kitchen, and vending
machines that adequately serve the residents of development. (P)

- 23) LAND SWARP. This approval is conditioned upon the City Council adopting a Resolution of
Vacation of portions of Weller Lane, North Main Street and Railroad Court and approving
the land swap acquisition since this land is proposed to be incorporated into the project and
-noted in Engineering’s Exhibit “S”. Prior to building permit issuance, the Resolution of the
partial vacations of Weller Lane, North Main Street and Railroad Court shall be recorded.

(E)

24) LAND SWAP. Prior to building permit issuance, the applicant shall compensate the City for
the fair markel value of any net difference in land swap area that favors the applicant unless
negotiated through a City approved financial assistance agreement. (P)

25) LAND SWAP. Prior to any permit issuance, the developer shall:

a) Successfully process an application through the City to vacate that portion of Weller Lane
and N. Main Street as public streefs asshown on the Engineering Services Exhibit “S”,
dated 5/1/2004.

b) Enter into a property exchange agreement with the City for the portion of Railroad Court,
N. Main Street, Weller Lane, Winsor Street and the Southerly portion of the project site
and a reimbursement agreement with the City for the developer to relocate and construct
at the City’s cost that segment of the existing storm drain syslem, as shown on the
Engineering Services Exhibit “S”, dated 5/1/2004. (E)

26) DEDICATIONS. Prior to any building permit issuance, the developer shall dedicate
adequate right of way for street, public service utility and landscape easement purposes along
North Main Street, Weller Lane and Railroad Court as shown on Engineering Services
Exhibit “S”, dated 5/1/2004. (E)

27) CONSTRUCTION STAGING. The developer shall coordinate its construction schedule and
activities with the City’s Library project. No portion of City’s property within the proposed
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library site will be available for construction staging without City’s prior written approval.

(E) -

28) ENCROACHMENT PERMITS. Prior to any work within public right of way or City
easement, the developer shall obtain necessary encroachment permit(s) from City of Milpitas
Engineering Division. (E)

'29)FLOOD ZONE. Prior to any building permit issuance, the developer shall obtain a Leiter of
Map Amendment (LOMA) from FEMA to remove that portion of the project site that will
become part of the propetty as part of the land-exchange with the City, from Special Flood
Hazard Zone area. The underground parking structure as proposed is not permitted within
the existing Special Flood Hazard Zone AH (elevation 12). (E)

30) GRADING PLAN. At the time of building permit plan check submittal the developer shall
submit a grading plan and a drainage study prepared by a registered Civil Engineer. The
drainage study shall analyze the existing and ultimate conditions and facilities including
overland flow as shown on the existing federal flood map. The study shall be reviewed and
approved by the City Engineer and the developer shall satisfy the conclusions and
recommendations of the approved drainage study prior any building permit issnance. (E)

31) GRAFFITL The property owner shall continue to comply with the City’s Neighborhood
Preservation Ordinance regarding the public nuisance issue of graffiti on the site. Should
graffiti become an issue again in the future, prior to demolition of the abandoned buildings,
the property owner shall comply with City’s standards of removal or the City shall take action
to obtain a court order to enter the property and abate the graffiti. Legal costs, staff time and
all other costs associated with resolving this matter will be passed on to the property owner.
Contact Chris Schaller at (408) 586-3078. (P, NP)

32) PARCEL MAP. Prior to any building permit issuance, the applicant shall file and record a
parcel map to remove the common parcel lines and combine the parcels into one parcel.
Alternatively, the developer could process a lot line adjustment and record a Record of
Survey if necessary. (E)

33) PARKING. No on-street parking will be permitted on Weller Lane between Winsor and N,
Main Street. Applicant shall install any necessary no parking signs along that portion of
Weller lane. (E)

34) PUBLIC IMPROVEMENTS. Prior to any building permit issuance, the developer shall:

a) Make a payment to the City in Lieu of designing and constructing the required
improvements along its frontage on Weller Lane (construct 30 foot maximum width
street) and intersection improvements at N. Main and Weller, including but not limited to
curb and gutter, pavement, decorative lighted smart crosswalk, sidewalk, relocating
underground utilities (water, sewer, and storm drain line) and providing utility laterals,
Fire hydrant and fire service connections to serve this project, decorative curb bulb-out at
intersection with flush curb & protective bollards, street tree planting, signage and
striping, signal modification, street lights, pedestrian lighting and tree well grates, except
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b)

35) STORMWATER. Implement standard best management practices (BMPs) for the control of

undergrounding/relocating of the existing overhead utilities. The developer’s obligation
for payment in Lien of designing and constructing the required improvements is set at a
maximum of $652,856. The developer is also required to coordinate its dry utilities
(phone, electric, gas, cable, etc.) construction with Library project and other affected
agencies including but not limited to PG&E.

Obtain design approval and bond for all necessary public improvements along N. Main
Street and Railroad Court, including but not limited to curb and gutter, pavement,
sidewalk, undergrounding of existing overhead utilities, street tree planting, signage and
siriping, bus stops, street lights, relocation of existing water, storm drain and sewer main
lines and other utility relocation and modifications, fire hydrants, storm drain, sewer and
waler services, and street furniture improvements such as benches, pedestrian lighting,
bike sheltet/rack, tree well grates, and garbage receptacles along N. Main Street, and
Railroad Court, as further shown on Engineering Services Exhibit “S”, dated 5/1/2004.
The applicant shall construct subject improvements prior to building occupancy permit
issuance. These required improvements shall comply with the City’s Development
standards and Design guidelines and Streetscape plans approved for Milpitas Midtown
Specific Plan. Plans for all public improvements shall be prepared on Mylar (247x36” .
sheets) with City Standard Title Block and submit a digital format of the Record
Drawings (AutoCAD format is preferred) upon completion of improvements. The
developer shall also execute a secured public improvement agreement. The Vertical
Control shall be based on NGVD 29 and Horizontal Control based on CCS83. The
agreement shall be secured for an amount of 100% of the engineer’s estimate of the
construction cost for faithful performance and 100% of the engineer’s estimate of the
construction cost for labor & materials. (E)

erosion during the temporary stockpiling of excavated soils with fiber rollsand installing
sand or gravel bags to minimize runoff impacts to halt runoff from entering the storm
drainage system. (P) )

36) STORMWATER. During all construction activities on-site, the project applicant/developer
shall adhere to the following Best Management Practices as suggested by BAAQMD:

a)

b)

c)

d)

Watering all active construction areas twice daily and more often during windy periods.
Active areas adjacent to existing land uses shall be kept damp at all times, or shall be
treated with non-toxic stabilizers or dust palliatives:

Cover all trucks hauling soil, sand and other loose materials or require all trucks to

-maintain ai least a 2 feet freeboard level within their truck beds;

Pave, apply water three times daily, or apply (non-toxic) soil stabilizers on all unpaved
access roads, parking areas and staging areas at construction sites.

Sweep daily (with water sweepers) all paved access roads, parking areas and staging areas

at construction sites;

Sweep streets daily with water sweeper if visible soil material is carried onto adjacent
public streets;
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f) Hydrosced or apply (non-toxic) soil stabilizers to inactive construction areas (previously
- graded areas inactive for 10 days or more);

g) Enclose, cover, water twice daily or apply non-toxic soil binders to exposed stockpiles
© - (dirt, sand, etc.);

h) Limit traffic speeds on unpaved areas to 15 mph;

i) Install sandbags or other erosion control measures to prevent silt runoff to public
roadways;

i) Plant vegelation in disturbed areas as quickly as possible;

k) Suspend excavation and grading (all earthmoving or other dust-producing activities) or
equipment during periods of high winds when watering cannot eliminate visible dust
plumes. (P)

37) STORMWATER. Prior to any permit issuance, the applicant shall submit a storm water
control plan for the entire site including the courtyard that to the extent feasible, designs the
project facilities to incorporate design concepts recommended in the Bay Area Stormwater
Management Agencies Association’s “Start at the Source” Design Guidance Manual for
Stormwater Quality Protection (BASMAA 1999), including, but not limited to fossil filiers,
grading of impervious areas to landscaping and roofs draining to landscaped areas. (P)

—

38) STREETSCAPE, Prior to building permit issuance, the applicant shall submit a revised
streetscape plan to the approval of the Planning Commission Subcommittee with the
following revisions:

a) Continue the streetscape design and details proposed on N. Main Street and Weller Lane
to the Railroad Court frontage.

b) Continue the streetscape design and detail along the entire 1ength of Weller to east
property line, which shall correspond to the library streetscape on the south side of
Weller.

¢) Paving material proposed in front of residential lobby shall compliment/match the paving
material to be used for sidewalk and street for the library streetscape. (P)

39) TRASH ENCLOSURE. Prior to building permit issnance, the applicant shall subinit
clevations for the exterior trash enclosure, which note material and colors and the following
modifications:

a) Show 25-yard compactors for both trash and recycling;

b) Modify the roof type, peaked to flat, and submerge the trash enclosure 1-foot below grade
for a total 10 feet clearance in height; and

¢) Addition of a landscape area on west side of the enclosure to assist in screening the
enclosure, which would be visible from Railroad and N. Main, (P)

40) TRASH ENCLOSURE. Prior to occupancy permit issuance, the applicant shall submit
evidence to the City that the following minimum refuse and recycling services have been
subscribed with BFI for both commercial and residential use:
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a) Mainiain an adequate level of service for trash collection.

b) Maintain recycling services including separate services for beverage containers.

After the applicant has starled its business and building is occupied, the solid waste service
shall be evaluated by BFI commercial representative to determine the adequacy of the service
level. Ifit is found to be inadequate, the applicant shall increase the service to the level
determined by the evaluation, For generai information, contact BFI at (408) 432-1234. (E)

41) TRASH ENCLOSURE. Prior to occupancy permit issuance, the applicant shall construct
trash enclosure(s), for Solid Waste Services. City Engineer review and approval is required
prior to construction of the trash enclosure. The proposed trash enclosure must meet the BFI
criteria to support self-contained, roll-off compaction equipment for separale recycle and
{rash services, as stated on the attached Exhibit “A”. (E)

42) TRASH MAINTENANCE. The trash bins and trash/recycling enclosure areas shall be kept
clean by double-bagging garbage and by frequcnt sweeping and disposal of any spilled solid
waste. (P)

43) TREE REMOVAL. Prior (o any protected tree (36-inch circumference or larger) removal,
the applicant shall obtain a tree removal permit from the Trees and Landscape section of
Public Works Department. (P) —

44) UTILITIES. Prior to building permit issuance, the plans shall indicate all the aboveground
utilities on Weller Lane (except fire equipment which will remain in the landscape planter
again south facade) to be relocated to a common area near the southeast corner tower. The
plans shall include details of proper screening of the equipment without precluding rear
building access. (E)

45)UTILITIES. All existing on-site public utilities shall be protected in place and if necessary
relocated as approved by the City Engineer, No permanent structure is permitted within City
easements. (E) . e

46) UTILITIES. The issuance of building permits to implement this land use development will
be suspended if necessary to stay within (1) available water supplies, or (2) the safe or
allocated capacity at the San Jose/Santa Clara Water Pollution Control Plant, and will remain
suspended until water and sewage capacity are available. No vested right to the issuance of a
Building Permit is acquired by the approval of this land development. The foregoing
provisions are a material {(demand/supply) condition to this approval. (E)

47) UTILITIES. The issuance of building permits to implement this land use development will
be suspended if necessary to stay within (1) available water supplies, or (2) the safe or
allocated capacity at the San Jose/Santa Clara Water Pollution Control Plant, and will remain
suspended until water and sewage capacity are available. No vested right to the issuance of a
Building Permit is acquired by the approval of this land development. The foregoing
provisions are a material (demand/supply) condition to this approval. (E)
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48) UTILITIES. Prior to issuance of any building permits, developer shall obtain approval from
the City Engineer of the water, sewer and storm drain studies for this development. These
studies shall identify the development's effect on the City's present Master Plans and the
impact of this development on the trunk lines. If the results of the study indicate that this
development contributes to the over-capacity of the trunk line, it is anticipated that the
developer will be required to mitigate the overflow or shortage by construction of a parallel
line or pay a mitigation charge, if acceptable to the City Enginger. (E)

49) UTILITIES. Multistory buildings as proposed require water supply pressures above that
which the City can normally supply. Additional evaluations by the applicant are requlred to
assure proper water supply (potable or fire services). The Applicant shall submit an
engineering report detailing how adequate water supply pressures will be maintained.
Contact the Utility Engineer at 586-3345 for further information. (E)

50) UTILITIES. Prior to building occupancy permit issuance the developer shall underground all
existing wires on the utility poles number 1 to 5, and remove poles number 2, 3, 4 and 5, as
shown on the Engineering Services Exhibit “S”, dated 5/1/2004. All proposed utilities w1th1n
the proposed development shall also be undergrounded. (E)

51) VIBRATION STUDY. Prior to building permit issuance, the applicant shall submit to the

Planning Division a site specific vibration analysis addressing the vibration impacts from the—- ]

adjacent Union Pacific Railroad tracks from a qualified acoustical consultant. If at the time
of final design there is still no train running on the track closest to the project a sample will
need to be taken from the other track that runs immediately east and adjacent to the subject
track which the City is positive is operating. (P)

Planning Division = (P)
Engineering division = (E)
Transportation Division = (T)
Neighborhood Preservation = (NP)



MEMORANDUM OF UNDERSTANDING
(Apton Plaza)

THIS MEMORANDUM OF UNDERSTANDING is entered into by and between the
- Redevelopment Agency of the City of Milpitas, a public body, corporate and politic (hereinafter
“Agency”) and Apton Properties, LL.C., a California limited liability company (hereinafter
“Participant”) (collectively the “Parties™).

RECITALS

WHEREAS, Participant is the property owner of that real property located at 230 North
Main Street, Milpitas, more particularly described in the legal description attached hereto as
Exhibit A attached herein and incorporated herein by this reference (“the Property”).

WHEREAS, Participant intends to develop a mixed-use project on the Property that
consists of approximately 96 residential units (“the Project”). .

WHERKEAS, this MOU sets forth the Parties’ agreement with respect to Participant’s
affordable housing obligations with respect to the Project and further sets forth additional
conditions for the development of a housing project on the property and the rights and duties of
the Parties respectively.

WHEREAS, this MOU will result in the construction of 19 affordable housing units.

WHEREAS, the Parties intend to enter into an Owner Participation Agreement (“OPA”™)
at a later date that will incorporate the terms of this MOU, set forth additional conditions for the
development of the Project, and be recorded against the Property.

WHEREAS, this MOU, the OPA, and the construction of the 19 affordable housing units
are intended to satisfy the requirements of the Housing Element Policy C-I-2 of the Milpitas
General Plan and the Agency’s obligations under the Community Development Law with respect
to the creation of affordable housing,

WHEREAS, in the event of conflict between the terms of the OPA and the terms of this
MOU, this MOU shall control on the point of conflict.

TERMS

NOW THEREFORE, in consideration of the foregoing recitals and the mutual covenanis
and conditions contained herein and other good and valuable consideration the Parties
understand and agree as follows:

I AGENCY FINANCIAL ASSISTANCE:

APTON PROPERTIES MEMORANDUM OF UNDERSTANDING
6802075



The amount of the Agency Financial Assistance to the Project detailed below is based on
the Agency’s estimate that the assessed valuation of the Project (land and improvements) will
exceed - Twenty-Two Million Four "Hundred Ten Thousand Eight Hundred Eighteen
Dollars_($22,410,818). Should the estimated assessed valuation for Project not exceed this
amount, Participant agrees that the Agency’s obligation to provide the assistance set forth below
shall be reduced in proportion to the assessed valuation for the completed Project.

1. The Agency agrees to pay on behalf of the Participant direct City of Milpitas (“City”")
costs related to the processing of zoning entitlements and construction permits for nineteen (19)
deed restricted, rental apartment units (“Affordable Units”). This amount shall be equal to 20%
of the total of such costs for the project as a whole, but shall not exceed Thirty Nine Thousand
Eight Hundred Dollars ($39,800).

2. The Agency agrees to pay on behalf of the Participant park in-lieu and traffic
mitigation fees for the Affordable Units. This amount shall be equal to 20% of the total of such
fees for the project as a whole but shall not exceed Forty Six Thousand Eight Hundred Dollars
($46,800).

3. The Agency shall reimburse. Participant for School Impact Fees for the Affordable
Units in an amount. This amount shall be equal to 20% of the total of such costs for the project
as a whole but shall not exceed Forty Three Thousand Nine Hundred Sixty Dollars ($43,960).
The Agency shall make the reimbursements within thirty (30) days of Participant providing
Agency with evidence from the school district(s) that the School Impact Fees have been paid.

4. The Agency will provide a grant in the amount not to exceed Seven Hundred
Twenty-Two Thousand Dollars ($722,000) to the developer for the construction of the
Affordable Units.

5. The Agency will provide a take-out loan in an amount not to exceed Three Hundred
Seventy Eight Thousand Dollars ($378,000) to the developer upon the completion of
construction of the Affordable Units. The loan will be a 20-year fixed rate loan at an interest rate
of 5.25% per annum, secured by the Property. The Agency agrees that its loan would be
subordinate to other financing, provided such subordination is consistent with the Community
Redevelopment Law. '

6. Summary of Agency Assistance:
A. Total Potential Value of Agency Assistance - $1.230.560.00

1. Value of Grants - $852,560.00
a. Estimated Grants for 19 Affordable Units

Building Permit Fees (*) $29,600
Private Job Account (Staff Charges) (*) $10,200
Park In-Licu (*) $43,000
Traffic Mitigation (*) ) $3,800
School Impact Fee (*) $43,960
Affordable Housing Assistance $722,000
(*) 20% of City Fees

$852,560

APTON PROPERTIES MEMORANDUM OF UNDERSTANDING
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2. Estimated Value of Loans - $378,000.00
Affordable Housing Assistance _ $378,000

$378,000

II. AFFORDABLE HOUSING IMPLEMENTATION: - :

L.

The Participant shall provide nineteen (19) Affordable Units constructed on the Property,
which'shall be rented to Very Low and Moderate Income households as guaranteed by
deed restrictions or other enforceable covenants running with the land. Nine (9) of the
Affordable Units will be designated for Very Low-Income households. Ten (10) of the
Affordable Units will be designated for Moderate-Income houscholds. The terms “Very
Low Income households” and “Moderate Income households” shall have the same
meaning given those terms in the Community Redevelopment Law (Health and Safety
Code, §8§ 33000 ef seq.) and Health and Safety Code section 50052.3.

Participant shall be required to submit to the Agency an initial Disbursement Plan that
indicates the location of the Affordable Units within the development. The Disbursement
Plan is subject to the approval of the Executive Director of the Agency, or his or her
designee. However, the parties agree that the Affor dable Units will be distributed
throughout the development as conceptually shown on the Site Map and Preliminary
Distribution Plan in Exhibit B attached hereto and incorporated herein by this reference.
This Agreement contemplates that from time to time, Participant or its successor may
designate different units than shown in the initial Disbursement Plan as Very Low
Income or Moderate Income units. Such redesignation may be made provided the
following conditions are met:

a. The total number of Very Low Income units shall at no time be less than nine (9),
nor the total number of Moderate Income units shall at no time be ]ess than ten (10) at

any time. -

b. The designated Affordable Units shall be dispersed throughout the project so that
the distribution of the Affordable Units is substantially the same as shown in the initial
Disbursement Plan; and

c. Participant or its successor shall notify the Agency in writing at least thirty (30)
days in advance of any such redesignation. Unless the Agency rejects the Participant’s
proposal to redesignate any unit pursuant to this section within fifteen (15) business days
of the notice, the redesignation shall be deemed to have been approved by the Agency.
The Agency Executive Director may reject the redesignation if he or she determines, in
his or her sole discretion, that the redesignation would result in a concentration of
Affordable Units in any particular location within the project.

3. The Agency and Participant hereby declare their understanding and intent that the
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burdens of the covenants set forth herein touch and concern the land in that the Agency’s
and Participant’s legal interest in the Property is rendered less valuable thereby. The
Agency and Participant hereby further declare their understanding and intent that the
benefits of such covenants touch and concern the land by enhancing and increasing the
enjoyment and use of the Property by persons to whom the Affordable Units will be
affordable, the future tenants of each Affordable Units (“Applicant(s)”).

Upon completion of the Project, the Property shall be subject to the Regulatory
Agreement in substantially the form set forth in Exhibit C. The Regulatory Agreement
shall be recorded against the Property. Following recordation of the Regulatory
Agreement as required hereunder, the Agency shall have the right to enforce the
Regulatory Agreement and, upon default under any of the terms of the Regulatory
Agreement, the Agency may take any one or more of the following steps, in addition to
all other remedies provided by the law or in equity:

(1) Enforce the obligations under the Regulatory Agreement by mandamus or other
suit, action, or proceeding at law or in equity; including injunctive relief, require
the Owner, or any successor in interest, to perform its obligations and covenants
under this Agreement or under the Regulatory Agreement; or, enjoin any act or
thing that may be unlawful or in violation of the provision of this Agreement, the
OPA, or the Regulatory Agreement; and

(2)  Take such other action at law or in equity as may appear necessary or desirable to
enforce the obligations under this MOU, the OPA, and the Regulatory Agreement
against the Owner; and

Rents for Affordable Units shall be determined pursuant to the terms of the Regulatory
Agreement. ]

The Agency shall develop a plan to qualify purchasers for rental of the Affordable Units
and will be responsible for providing the Participant with a list of qualified Tenants, as
set forth in-the Regulatory Agreement. Participant agrees to use its best efforts to market
the Affordable Units to the same extent and in the manner as those being developed on
the Property that are not designated as Affordable Units. The certification and
recertification of household size and income required by the Regulatory Agreement shall
be administered by either the Agency, or by the Housing Authority of Santa Clara
County, or some other entity as designated by the Agency pursuant to an agreement with
the Agency.

This MOU may be executed in counterparts, all of which together shall constitute a single
original agreement, so executed this MOU shall constitute an agreement which shall be
binding upon all parties to the MOU, notwithstanding that the signatures of all parties do
not appear on the same page.

This MOU, the OPA and the Regulatory Agreement shall run with the Property and be
binding to the Parties hereto and their successors and assigns.
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10.

11,

12,

13.

Either Party shall be deemed in default of this MOU when failing to substantially comply
with any material term of this MOU. Failure to cure a default within 30 days’ written
notice provided to the defaulting party by the non-defaulting party shall result in
immediate termination of this MOU and any development rights granted by the City as a
result thereof.

If any term or provision of this MOU shall be held invalid or unenforceable, the
remainder shall not be affected.

No waiver or breach of any covenant or provision shall be deemed a waiver of any other
covenant or provision and no waiver shall be valid unless in writing and executed by the
waiving party.

This MOU may be executed in one or more counterparts, each of which shall be deemed
an original and all which taken together shall constitute one and the same instrument.

This MOU may not be amended or altered except by a written instrument executed by
Agency and Apton Properttes, LLC.

[EXECUTION PAGE FOLLOWS],
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05/12/2004 1§.38 FAX 5710 226 12722 AMEX MORTGAGE #oo2/002 -

IN WITNESS WHEREOF, Agency has by order of the Agency Board of the Diirectors
caused this Memorandum of Understanding to be subscribed by the Executive Director of the

Agency by Resolution No. and attested by the City Clerk thereof, and Apton
Properties, LLC has executed the same this __ {2~ dayof - & Ly , 2004,
“AGENCY”

Redevelopment Agency of the
- City of Milpitas

Thomas J. Wilson, Executive Director
Attest;

Gail Blalock, City Clerk

Approved as to Form:

Agency Counsel

Apton Properties, L.L.C.

By:@ T L/ a o

T - Its:(/ WW“G;}-V T
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EXHIBIT A

Legal Description of the Property



EXHIBIT B

Preliminary Distribution Plan
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RESOLUTION NO. RA

A RESOLUTION OF THE MILPITAS REDEVELOPMENT AGENCY APPROVING THE
EXECUTION OF A MEMORANDUM OF UNDERSTANDING WITH APTON PLAZA, LLC.

WHEREAS, the City Council of the City of Milpitas originally approved and adopted the
Redevelopment Plan (the ‘Redevelopment Plan™) for the Milpitas Redevelopment Project No. 1 (the
“Project™) on September 21, 1976, by Ordinance No. 192 and amended on September 4, 1979, by-
Ordinance No. 192.1; on May 4, 1982, by Ordinance No, 192.2; on November 27, 1984, by Ordinance No.
192.3; on December 9, 1986, by Ordinance No. 192.4; on April 16, 1991, by Ordinance No. 192.6A; on
December 9, 1994, by Ordinance No. 192.9; on October 15, 1996, by Ordinance No, 192.11; on June 17;
2003, by Ordinance No. 192.14; and

WHEREAS, the Milpitas Redevelopment Agency (the “Agency™} is engaged in aciivities to
implement the Redevelopment Pian for the Project; and

WHEREAS, Apton Properties, LLC has an option to purchase certain real property located within
the boundaries of the Project Area and desires to construct improvements on the site; and

WHEREAS, the Agency and Apton Properties, LLC desire to enier into a Memorandum of
Understanding to provide certain financial assistance {or the development of affordable housing units on
the site: and

WHEREAS, the provisions of affordable housing are consistent with the Redevelopment Plan and
state law; - ’

NOW, THEREFORE, be it resolved by the Milpitas Redevelopment Agency that the Agency
hereby approves 2 Memorandum of Understanding and authorizes the execution of said agreement,

PASSED AND ADOPTED this 4th day of May 2004, by the following vote:
AYES:
NOES:
ABSENT:
ABSTAIN:

ATTEST: APPROVED:

Gail Blalock, Agency Secretary Jose S. Hsteves, Chairperson

APPROVED AS TO FORM:

Steven T, Mattas, Agency Counsel

62648_R 1 Resolution No. RA212



Recording requested by and
When recorded, mail to: -

Milpitas Redevelopment Agency

455 East Calaveras Blvd.

Milpitas, California 95035

Attn: Executive Director -

NO FEE DOCUMENT PURSUANT TO
GOVERNMENT CODE SECTIONS 6103 and 27383

REGULATORY AGREEMENT
(Apton Properties, L.L.C.)

THIS REGULATORY AGREEMENT (the “Agreement”) is entered into effective as of
. 2004 (the “Effective Date”) by and between the Milpitas Redevelopment Agency, a
body both corporate and politic (the “Agency”), and Apton Properties, L.L.C., a California
limited liability company (“Owner”). Owner and the Agency are referred (o as the “Parties.”

_ RECITALS

A. Owner owns that real property located at 230 North Main Street in Milpitas,
which is more particularly described in the Exhibit A attached to this Agreement (the “Site™),
upon which Owner intends to develop 96 units of rental multi-family housing (the “Project”).

. B. Agency has provided financial assistance in the development of the Project.
Agency’s activities in this regard are designed to implement Agency’s effort to assist persons and
families of Very Low, Low and Moderate Income to purchase residential property and to
increase, improve and preserve the supply of Very-Low, Low and Moderate Income housing
available in the City in accordance with Community Redevelopment Eaw Health and Safety
Code Section 33000 et seq. -

C. The Property is located within the Milpitas Redevelopment Project Area.

D, The Agency and the Participant have executed an Owner Participation Agreement
of even date herewith (“OPA”) which establishes the rights and obligations of the parties with
respect to development of the Property. Capitalized terms used but not defined herein shall have
the meaning ascribed to such terms in the OPA, and, in the event of a conflict between the OPA
and this Agreement, this Agreement shall control.

E. The OPA provides for the construction on the Property of a project that includes a
minimum of nine (9) units of rental housing affordable to Very Low Income Tenants and ten (10)
units of rental housing affordable to Moderate Income Tenants (the “Project”) as set forth in this
Agreement.
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F. The Agency’s financial assistance and the use and affordability restrictions
imposed by the Agency have enabled Owner and eligible Tenants hereinafter defined to rent the
Assisted Units, as hereinafter defined, with financial assistance provided for in the OPA and at a
price established in the OPA. In exchange for Agency’s assistance, Owner and any successor in
interest agrees to the restrictions on the rents and occupancy of the Property imposed by this
Agreement,

‘

NOW THEREFORE, IN CONSIDERATION of the mutual agreements; ofaligations, and
representations, and in further consideration for the aforementioned funding, Owner and Agency
hereby agree as follows: i :

1. OWNER’S OBLIGATIONS

1.1. USE AND AFFORDABILITY RESTRICTIONS. Owner hereby covenants
and agrees, for itself and its successors and assigns, that the Property shall be used solely for the
construction and operation of a 96-unit multifamily rental housing and mixed use development in
compliance with the development approvals granted by City and the requirements set forth
herein. Owner represents and warrants that it has not entered into any agreement that would restrict
or compromise its ability to comply with the occupancy and affordability restrictions set forth in
this Agreement, and Owner covenants that it shall not enter into any agreement that is inconsistent
with the terms hereof without the express writterrconsent of City. Notwithstanding'the foregoing
or anything to the contrary contained herein, if the terms of financing for the Project require
greater affordability restrictions than those imposed hereby, the requirements of such other
financing shall prevail for the term thereof.

1.2.  AFFORDABILITY REQUIREMENTS.

1.2.1. Nine Very Low Income Units, For a term of fifty-five (55) years
commencing upon the Effective Date, no fewer than nine (9) of the dwelling units in the Project
shall be both rent-restricted and occupied (or if vacant, available for occupancy) by households
whose income does not exceed fifty percent (50%) of Area-Median Income as adjusted for —
houschold size. A dwelling unit shall qualify as “rent-restricted” under this subsection if the
gross rent charged for such unit does not exceed thirty percent (30%) of fifty percent (50%) of
Area Median Income as adjusted for Assumed Household Size.

1.2.2. Ten Moderate Income Units. For a term of fifty-five (55) years
commencing upon the Effective Date, no fewer than ten (10) of the dwelling units in the Project
shall be both rent-restricted and occupied (or if vacant, available for occupancy) by households
whose income does not exceed one hundred twenty percent (120%) of Area Median Income as
adjusted for household size. A dwelling unit shall qualify as “rent-restricted” under this
subsection if the gross rent charged for such unit does not exceed thirty percent (30%) of one
hundred twenty percent (120%) of Area Median Income as adjusted for Assumed Household
Size. ‘

1.2.3. The dwelling units described in subsections 1.2.1. and 1.2.2 are referred to
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collectively as the “Assisted Units.” Occupants of the dwelling units described in subsections
1.2.1. and 1.2.2 are referred to as “Tenants.”

1.2.4. The term "Area Median Income" shall mean the median gross annual
income for households in Santa Clara County, adjusted for household size, as annually estimated
by the United States Department of Housing and Urban Development pursuant to Section 8 of
- the United States Housing Act of 1937 or as published in Section 6932 of Title 25 of the
California Code of Regulations or successor provision published pursuant to California Health
and Safety Code Section 50093(¢).

1.2.5. “Assumed Household Size” shall be based on the size of the unit as

follows:
Size of Units Assumed Household Size
One Bedroom 2
Two Bedrooms 3
Three Bedrooms 4
Four Bedrooms 5

1.3. INCOME CERTIFICATION AND RECERTIFECATION. The income levels
and other qualifications of prospective Tenant applicants for Assisted Units shall be certified
prior to initial occupancy and recertified on an annual basis thereafter, The Owner and the
Agency shall cooperate in establishing procedures for initial certification of applicants,
maintenance of the waiting list of certified applicants, and annual recertification of Tenants. The
Agency (or its designee) shall be responsible for initial certification of Tenant income,
maintenance of waiting lists, and annual recertifications. The Agency shall use its reasonable
best efforts to maintain a current list of eligible prospective tenants bu, in no event, shall the
Agency be liable to Owner for its failure to provide Owner with a list of prospective applicants.
Nothing in this Agreement shall prohibit Owner from identifying prospective tenants, provided
that such prospective tenants’ eligibility shall be certified by the Agency (or its designee) prior to
leasing. Tn the cvent that recertification of a Tenant's income indicates that the Tenant’s income
exceeds the maximum designated for the Tenant’s applicable income category, such household
shall no longer qualify as a Tenant in the applicable income category, and the Owner, in
compliance with section 2.2.2, will rent the next available Unit of comparable size to a Tenant in
that income category. Upon the Agency's request, Owner shall rent the next available Unitof a
smaller size in the event that no Unit of comparable size is available for rent within the 60-day
period following the Tenant’s decertification. Any agency request that Owner rent a smaller unit
shall be deemed approval of the redesignation of the unit pursuant to section 2.2.2. No tenant in
the Project shall be denied continued occupancy in the Project because, after occupancy, such
tenant’s household income increases such that the income for such household will no longer
qualify such tenants in the applicable income category.

1.4. SECTION 8 CERTIFICATE HOLDERS. The Owner will accept as tenants,

on the same basis as all other prospective tenants, persons who are recipients of federal
certificates for rent subsidies pursuant to the existing housing program under Section 8 of the
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United States Housing Act of 1937, or its successor. The Owner shall not apply selection criteria
to Section 8 certificate or voucher holders that are more burdensome than criteria applied to all
other prospective tenants, nor shall the Owner apply or permit the application of management
policies or lease provisions with respect to the Development which have the effect of precludmg
occupancy of units by such prospective tenants.

1.5.  CONDOMINIUM CONVERSION. The Owner may convert PrOJect units to
condominium or cooperative ownership or sell condominium or cooperative conversion rights to
the Site during the term of this Regulatory Agreement, However, absent an amendment to this
Agreement, in the event of a condominium conversion, the restrictions set forth in this
Agreement shall continue in effect, and the Assisted Units shall continue to be rented to and
occupied by very low-income and moderate-income households, as the case may be, during the
term of this Agreement.

1.6. NONDISCRIMINATION. The Owner shall not discriminate against any Tenant

(or prospective Tenant) or segregate in the use, enjoyment, occupancy, conveyance, lease,
sublease, or rental of Project units on the basis of race, color, ancestry, national origin, religion,
sex, sexual preference, age, marital status, family status, source of income; physical or mental
disability, Acquired Immune Deficiency Syndrome (AIDS), or AIDS-related conditions (ARC),
or any other arbitrary basis. Owner shall include a statement in all advertisements, notices and

~stgns for the availability of Development units for rent to the effect that Owner is an Equal.- ..
Housing Opportunity Provider.

2. PROPERTY MANAGEMENT

2.1, MANAGEMENT RESPONSIBILITIES AND TENANT LEASES. The
Owner is responsible for all management functions with respect to the Project, including without
limitation the selection of tenants, evictions, collection of rents and deposits, maintenance,
landscaping, routine and extraordinary repairs, replacement of capital items, and security. The
Agency shall have no responsibility over management of the Project. Each lease pertaining to an
Assisted Unit shall contain a provision toThe effect that the Owner and the Agency have relied
on the income certification and supporting information supplied by the Tenant in determining
qualification for occupancy of the Assisted Unit, and that any material misstatement by the
Tenant in such certification (whether or not intentional) shall be cause for immediate termination
of such lease. Each lease shall also contain a provision that failure to cooperate with the annual
recertification process instituted by the Owner and Agency pursuant to Section 1.3 above, shall
provide grounds for termination of the lease.

2.2, PROVISION OF ASSISTED UNITS.

2.2.1. All of the Assisted Units shall be designed and constructed in a manner
similar to, and to the same standards as, those other Units in the Project, To the extent required
by State and Local regulations, each Assisted Unit shall contain separate and distinct facilities for
living, sleeping, eating, cooking, and sanitation for a single person or family, including a sleeping
area, bathing and sanitation facilities and cooking facilities equipped with a cooking range,
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refrigerator, and sink.

2.2.2. Those Units designated as Assisted Units shall be dispersed throughout the
Project with respect to both location and number of bedrooms as shown on Exhibit B, attached
hereto and incorporated by reference herein, Owner, prior to issuance of Building Permits, shall
submit to Agency for approval a Disbursement Plan showing the location of each Assisted Unit.
Owner may designate different units than shown in the Disbursement Plan as Assisted Units
provided that (a) the total number of Assisted Units is at all times no less than nineteen (19) and
(b) the Agency Executive Director determines that the Assisted Units are disbursed throughout
the Project such that the distribution is substantially the same as shown in the Final Disbursement
Plan. At least 30 days prior to the proposed redesignation, the Owner shall notify the Agency of
the proposed redesignation pursuant to section 3,10 of this Agreement, which notice shall contain
a current disbursement plan that shows the then-current location of the Assisted Units and
indicate the location of the proposed location of the Assisted Units. The Agency Executive
Director may reject the proposed redesignation if he or she determines, in his or her sole
discretion, that the redesignation would result in a concentration of Assisted Units in any
particular location within the Project. Unless the Agency rejects the Owner’s proposed
redesignation pursuant (o this section within fifteen (15) business days of the notice, the Agency
shall be deemed to have approved the redesignation.

2.2.3. No Assisted Unit shall be occupied l:'ry the Owner, its residential manager
or maintenance personnel.

2.3. INSPECTION AND RECORDS. The Owner shall maintain records that clearly
document the Owner’s performance of its obligations to operate the Project under the terms of
this Agreement. The Owner shall submit copies of any such records to the Agency within ten
(10) business days of the Ageney's request. The Owner shall permit the Agency to enter and
inspect the Project during ordinary business hours for compliance with obligations under this
Agreement upon twenty-four (24) hours reasonable advance notice of such visit by the Agency to
the Owner or Owner’s management agent and to tenants of any Project units.

2.4. FEES, TAXES, AND OTHER LEVIES. Owner shall be responsible for
payment of all fees, assessments, taxes, charges and levies imposed by any public authority or
utility company with respect to the Site, and shall pay such charges prior to delinquency.

3. GENERAL PROVISTONS

3.1.  RECORDATION; NO SUBORDINATION. This Agreement shall be recorded
in the official records of Santa Clara County. Owner hereby represents, warrants and covenants that
with the exception of the Ground Lease and easements of record, absent the written consent of City,
this Agreement shall not be subordinated in priority to any lien (other than those pertaining to
taxes or assessments), encumbrance, or other interest in the Property or the Project. If at the time
this Agreement is recorded, any interest, lien, or encumbrance has been recorded against the
Project in position superior to this Agreement, upon the request of City, Owner hereby covenants
and agrees to promptly undertake all action necessary to clear such matter from title or to
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subordinate such interest to this Agreement, and to provide such evidence thereof as City may
reasonably request.

3.2. DEFAULT AND REMEDIES. In the event of any breach of any agreement or
obligation under this Agreement by the Owner, the Agency shall provide written notice to Qwner
of such breach, Owner shall have an opportunity to cure such breach within thirty (30) days from
the Owner’s receipt of such written notice or such longer period of time as the Agency
reasonably determines is necessary to.cure the breach if the Owner diligently undertakes to cure
such breach. If the Owner fails to perform a timely cure of the specified breach, the Agency may
proceed with any or all of the following remedies upon the Owner’s failure to cure:

3.2.1. Bring an action in equitable relief seeking the specific performance by
Owner of the terms and conditions of this Regulatory Agreement, and/or enjoining, abating, or
preventing any violation of said terms and conditions, and/or seeking declaratory relief;

3.2.2. Pursue any other remedy allowed at law or in equity.

3.3, NON-LIABILITY OF OFFICIALS, EMPLOYEES AND AGENTS. No
officer, employee or agent of the Agency shall be personally liable to Owner for any obligation
created under the terms of this Agreement except in the case of fraud or willful misconduct by
such person.

3.4. INDEMNITY. Owner shall indemnify and hold the Agency, its officers,
employees, and agents free and harmless against any losses, damages, liabilities, claims,
demands, judgments, actions, court costs, and legal or other expenses (including attorneys’ fees)
which the Agency may incur as a direct or indirect consequence of Owner’s failure to perform
any obligations as and when required by this Regulatory Agreement. This indemnity obligation
shall not extend to any claim arising solely from the gross negligence or willful acts of the
Agency, its agents, and its employees. Owner’s duty to indemnify the Agency shall survive the
term of this Regulatory Agreement,

3.5. GOVERNING LAW. This Agreement shall be interpreted under and be
governed by the laws of the State of California, except for those provisions relating to chmce of
law and those provisions preempted by federal law.

3.6, AGREEMENT CONTROLS. In the event that any provisions of this
Agreement and any other agreement entered into by the Agency and the Owner, the terms of this

Agreement shall control.

3.7. ATTORNEYS’ FEES AND COSTS. In the event that any legal or
administrative action is commenced to interpret or to enforce the terms of this Agreement, the
prevailing party in any such action shall be entitled to recover all reasonable attorneys’ and
expert witness fees and costs incurred in such action

3.8. TIME. Time is of the essence in this Agreement.
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3.9, CONSENTS AND APPROVALS. Any consent or approval of the Agency
required under this Agreement shall not be unreasonably withheld. Any approval must be in

writing and executed by an authorized representative of the Agency.

3.10. NOTICES, DEMANDS AND COMMUNICATIONS. Except as otherwise
specified herein, all notices to be sent pursuant to this Agreement shall be made in writing, and
gent to the Parties at their respective addresses specified below or to such other address as a Party
may designate by written notice delivered to the other parties in accordance with this Section..
All such notices shall be sent by one of the following methods:

(1) personal delivery, in which case notice is effective upon delivery;

(i)  certified or registered mail, return receipt requested, in which case notice shall be
deemed delivered on receipt if delivery is confirmed by a return receipt;

(iii)  nationally recognized overnight courier, with charges prepaid or charged to the
sender’s account, in which case notice is effective on delivery if delivery is
confirmed by the delivery service; or

(iv)  facsimile transmission, in which case notice shall be deemed delivered upon
transmittal, provided that (a) a duplicate copy of the notice is promptly delivered
by first-class or certified mail or by overnight delivery, or (b) a transmission
report is generated reflecting the accurate transmission thereof. Any notice given
by facsimile shall be considered to have been received on the next business day if
it is received after 5:00 p.m. recipient’s time or on a nonbusiness day.

AGENCY: Milpitas Redevelopment Agency
455 East Calaveras Bivd.
Milpitas, California 95035
Attn: Executive Director
Facsimile: (408) 586-3056

OWNER: Apton Properties, L.L.C. : e
46509 Mission Blvd.
Fremont, CA 94539
Attn: Manager
Telephone: (510) 249-0923
Facsimile: (510) 226-1222

with a copy to: Jeffrey B. Hare
A Professional Corporation
Ten Almaden Blvd., Suite 1250
San Jose, CA 95113-2233
Telephone: (408) 279-3555
Facsimile: (408) 279-5888

3.11. BINDING UPON SUCCESSORS. All provisions of this Agreement shall be
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binding upon and inure to the benefit of the heirs, administrator, executors, successors-in-
interest, transferee, and assigns of Owner, and the Agency, and shall run with the land for the full

" term of this Agreement, regardless of any conveyance or transfer of the Property or portion
thereof.

3.12. RELATIONSHIP OF PARTIES. The relationship of Owner and the Agency
for this Project during the term of this Agreement shall not be construed as a joint venture, equity
venture, or partnership. :

3.13. WAIVER, Any waiver by the Agéncy of any obligation in this Agreement must
be in writing. No waiver will be implied from any delay or failure by the Agency to take action
on any breach or default of Owner or to pursue any remedy allowed under this Agreement or any
other applicable agreements, or applicable law. Any extension of time granted to Owner 1o
perform any obligation under this Agreement shall not operate as a waiver or release from any of
its obligations under this Agreement. Consent by the Agency to any act or omission by Owner
shall not be construed to be a consent to any other or subsequent act or omission or to waive the
requirement for the City’s written consent to future waivers.

3.14. AMENDMENTS AND MODIFICATIONS, Any amendments or modifications
to this Agreement must be in writing, and shall be made only if executed by both Qwner and the
"Agency. —

3.15. SEVERABILITY. Every provision of this Agreement is intended to be
severable. If any provision of this Agreement shall be held invalid, illegal, or unenforceable by a
court of competent jurisdiction, the validity, legality, and enforceability of the remaining
provisions shall not in any way be affected or impaired.

[EXECUTION PAGE FOLLOWS]

Apton Plaza Regulatory Agreement



IN WITNESS WHEREQF, the parties hereby have executed this Agreement as of the date first
written.

AGENCY:
Milpitas Redevelopment Agency

By:

Thomas J. Wilson
Its: Executive Director

Atlest:

(ail Blalock, Agency Secretary

Approved as to form:

Steven T. Mattas, Agency Counsel
OWNER:

APTON PROPERTIES, a California limited
liability company

By:
its:

Apton Plaza Regulatory Agreement



EXHIBIT A

Legal Description of the Property



EXHIBIT B

Preliminary Distribution Plan
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CITY OF wars 17

LEVEL OF VIBRATION IN THE MARITZ APABMRFENFPY
LOCATED AT THE CORNER OF NORTH MAIN STREET
AND WELLER LANE IN MILPITAS, CALIFORNIA

To:

Mr. Badru Valani
Managing Director
MARITZ PROPERTIES INC.,

46509 Mission Boulevard

Fremont, CA 94539

Mr. James P. McClelland A.I.A
Principal

Mr. John Maple, FARA/ AL A"
Principal .

MAPLE DELL + McCLELLAND
Architects, LLP

1646 North California Blvd. Suite 650
Walnut Creek, California 94596

: Dr. Leslie E. Penzes
Certified Acoustical Consultant, P. E.

Mr. Joseph G. Morrow
Acoustical Consultant, C.M.

DR. PENZES & ASSOCIATES
12475 Bodega Way
San Diego, CA 92128

April 28, 2004



DR. PENZES & ASSOCIATES
ACOUSTIGS
Reports, Testing and Rescarch

LEVEL OF VIBRATION IN THE MARTITZ APARTMENTS LOCATED AT THE
CORNER OF NORTH MAIN STREET AND WELLER TANE IN MILPITAS, CA,

SUMMARY :

between the center line of the railroad track and the building.
Based on this information, an Analysis was performed which clearly
shows that the vibration level at future conditions will be
insignificant. .

p—

HISTORY:

A single set of railroad tracks is located 43 Ft from the
pPlanned Apartment Building. During the design of the Maritz
Apartments, several attempts were made to determine purpose and
usage of this single set of tracks without any success. The only

Keith Minnie, Project Manager for MAPLE DELL AND McCLELLAN

PACIFIC RAILROAD regarding the existing railroad tracks running
adjacent to the east property line of the site, these railroad

brovide overflow functions for other railway lines in the area,
Under these conditions, even when the Maritz Apartments are built,
we could not perfornm any meaningful vibration tests in the
building, since when the track would be used cannot be determined
from the Railroad Company . Therefore, we are forced to solve the
vibration problem induced by trains by reviewing similar cases and
the CALTRANS Vibration Standard (Ref, 4).

12475 Bodega Way, San Diego, California 92128 « (858) 592-7374 « FAX {858) 592-7666



Method of Solution

Ref.’s 1, 2 and 3 only discuss ground motion without the
dynamic response of the building. It is desired that the flexi-
bility of the building is alsco estimated in our analysis. The
response due to the flexibility of a building during ground motion
excited by the train motion will also be estimated. Therefore,
this factor will be used related to the ground motion of a building
and this value can be compared with the curve of the CALTRANS
Vibration Standard.

Analysis of the Train_ Induced Vibration of the Maritz Apartments

The distance between the Maritz Apartments and the centerline
of the railroad track is 43 Ft (13.1 m). The report "Ground
Vibration Study, Beresford Terrace, Milpitas, California" (Ref. 1)
presents a ground velocity in the range of 0.0305 in/sec to 0.0405
. in/sec at a distance of 50 Ft. For this test, the longest train

had 3 engines and pulled 52 cars at a moderate speed of 25 - 30
MPH. The California Landing Planned Unit Development , Milpitas,
California, Final Environmental Impact Report (Ref. 2) shows a 50%
reduction in displacement speed from a distance of 50 Ft to 120 Ft.
With this information, the Maximum Ground Motion is:

V, Max, Ground = 0.0405 x 7(0.005/70) = 0.041 in/sec = 1.03 mm/sec

which is approximately 1 mm/sec (Point A, Fig. 4-1).

Let us assume a_factor of 1.75 (75%) for the magnification of
motion of the building, then, the Maximum Velocity is (Point B,

V, Max, Building = 1,75 x 1.0 mm/sec = 1.75 mm/sec

Values of peak velocities less than 2 mm/sec will not cause
any damage even to historically significant buildings and the above
value is far from the Architectural Damage Risk of 5 mm/sec.

If CALTRAN’s recommendation by Fig. 4-1 is followed, 1.75
mm/sec may cause some feeling of vibration.

However, the magnification factor of 75% is possible, but this
value is not certain and if the 1.0 mm/sec is applied, then
vibration may be very lightly felt.

2.



Recommendation

With conservative assumption (Ref.’s 1, 2 and 4), the current
Study shows very light vibration in the Building by Train Induced
Vibration on neighboring single track. The level of vibration may
be lightly felt by the persons in the building. However, the level
of vibration (1-1.75 mm/sec) is below the vibration limit of 2
mm/sec set for Historical Buildings (Fig. 4-1, Ref. 4). Therefore,
the Vibration Level in the Building, if any, will not cause any
problems for the tenants or the Building.

Df,(aqﬁu‘cff%m—p

/
Dr. Leslie E. Penzes / No. 17349
Certified Acoustical Consultant, P. E. 1 Exp, 3/31/06

April 28, 2004
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Figure 4-1: Maximum Vibration Levels from Train Operations by Distance

A= GROUND MOTION
B = GROUND MOTION AND BUILDING MOTION



g MEKAGON TRANSPORTATION CONSULTANTS. e RECEYEY

PR 72004
March 18, 2004 A |

CITY OF MiLb*f 15
Mr. Joe Oliva PLANNING DIVISION
City of Milpitas

455 E. Calaveras Blvd. .
Milpitas, California 95035

Re: Traffic Study for the Proposed Apton Apartments in Milpitas

Dear Mr. Oliva:

This letter report presents the results of the traffic stady prepared for the proposed residential and retaji
development located at 230 Main Street and 198 Weller Lang in Milpitas, California. The site ig currently
vacant. The project as proposed would consist of 96 apartment uhits and approximately 3,000 square feet of
retail space. Tt would also involye land swap between the developer and the City of Milpitas.* The private
property in the land swap is located on the southern end of ihe site. The City Property is located along Weller
Lane and in the median area at the southeast corner of the Main Street/Railroad Avenue intersection. ‘Aﬁéess\to ’
the site would be provided via Railroad Avenue and Main Street, Parking would be provided onsite and along
Main Sircet, adjacent to the site. The project location and study intersections are shown on Figure 1. The
proposed site pian, delivered to Hexagon on March 17, 2004, is shown on Figure 2, T

The potential impacis of the project were evaluated in accordance with the standards set for(l by the City of
Milpitas and the Congestion Management Program (CMP) of Sania Clara County. The study included analysis
of AM and PM peak-hour traffic conditions for three signalized intersections and three unsignalized
intersections, In addition, the preposed site plan was evaluated in terms of site aceess, onsite circulation, and

parking. The study intersections include;

Abel Street & Weller Lane

Main Street & Wellor Lane

Main Street & Carlo Street (unsignalized)

W. Calaveras Boulevard & Abel Street*

Main Street & WB S§R-237 Off~Ramp (unsignalized)
Main Street & Railroad Avenue

S A

(*) denotes CMP intersection,

Surrounding Transportation Facilities

Regional access to the project is provided via Interstate 680 (I-680), I-880 and State Route 237 (SR 23 7).
Direct access to the current site i provided via Railroad Avenye, Other major facilities in the vicinity include
Abel Street and Main Street. These facilities are described below,

1-680 is a north/south freeway traversing the eastern portion of Milpitas, This freeway connects the
inland RBast Bay communities to the north with San Jose to the south. I-680 has six lanes north of SR
237 and cight lanes south of SR 237, A northbound HOV lane is currently under construction on [-680

40 South Markat Street, Sulte 600 o San Jose, Callfornia 95113
phone 408.87T.8100 e Fav AN a4 odmem R A
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Figure 2
SITE PLAN

Apton Apartments - Milpitas
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My, Joe Ollva
March 18, 2004
Page 4 0f 11
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: pr‘: éot Wo 1t
"genefation estimates are shown in Table 1.

1-880 is also a north/south freeway providing regional access from East Bay cities to San Jose, where it
becomes SR 17. Within the City of Milpitas, I-880 is a six-lane freeway. South of Montague

Expressway, I-880 was recently widened to six lanes.

State Route 237/Calaveras Boulevard is an east/west arterial between [-880 and 1-680 and generally
provides six fravel lanes (four on the Union Pacific overcrossing). West of I-880, this facility becomes a
freeway with four mixed flow lanes and two High Occupancy Vehicle (HOV) lanes, Calaveras
Boulevard accommodates a significant amount of regional through traffic during the peak commute
hours. Milpitas staff estimate that approximately 50 percent of the peak hour traffic between J-680 and
1-880 is generated outside of Milpitas. The predominate direction of travel is westbound in the morning

and eastbound during the afternoon.

South Main Street is a north/south collector connecting Montague Expressway to residential areas north
of Calaveras Boulevard, This roadway consists of four travel lanes from Montague Expressway to just
north of Curtis Avenue, where it transitions 10 a two lane facility with parking on both sides. Main
Street currently operates within capacity, but ekpenenccs significant congestlon at its intersection with

Montague Expressway,

South Abel Street is 2 north/south arierial beginning at South Main Street and terminating at North
Milpitas Boulevard. This facility is signalized at major cross-streets, where lefi-turn pockets are
provided. On strect parkingis generaliy prohibited, except adjacent to commercial frontage. With the
exception of certain movements at major intersections, this facility generally operates within its design

capacity.

Railroad Avenue is a two-lane roadway that begins at Main Street and ends just east of the railroad
tracks. If provides access to the surr oundmg industrial proper ues This facility currently operates

within capacity.

Weller Lane is an east-west roadway that begins just west of the railroad tracks and ends at Abel Street,
Weller Lane currently operates within capacity.

Main/Weller Transit Station. A bus transfer station is currently located af the corner of Main Street and
Weller Lane. This facility services routes 520, 180, 140, 77, 71, 70, 66, and 56 on headways that vary
from 15 to 60 minutes, With the addition of the Tasman East light rail line, it is anticipated that VTA
will significantly alter its rontes in the area. This may include a reduction in service at the Main/Weller

Station.

Project Trip Generation, Distribution, and Assignment

The magnitude of traffic generated by the proposed project was estimated by applymg to the size of the
development the applicable trip generation tates, The trip generation rates used for the existing and proposed
project are based on those published in the, ]nstmlte of Transportation Engineers (ITE) manyal entitled Irip
Generation, Sixth Edition. - ‘
~Authority:(V TAY trip reductions for mixed-us V@10pmen,ts It is estimated that the'proposed r

A trxp reduction was 'applled tq the project’ frips based on the, Valley Tr ansportatmn
" ssidbntial/retail

Senierate 66 frips during the AM peak hour and 81 trips during the PM péak hout. “The trip




My, Joe Oliva
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Page Sof 11
Table 1
Trip Generation Estimates
AM Paak Hour PM Peak Hour

Rate Trips Rate Trips
D Use sfze  unit in  Qut Total In Out Total In  QOut Teotal in Out Total
Al " Residential: 98 unils 0.08 045 053 8 43 51 049 0256 074 47 24 ™
[B] Mixed-use reductions 1 1 2" 1 1 2
[C=[A-B] Total Residential 7 42 49 46 22 88
D] Retailz . 3.000  ksf 3.08 3.33 841 9 10 19 281 212 493 8 6 15
[B] Mixed-use reductions 1 1 2 1 1 2
[E}=[D-B} Total Retall 8 9 17, 7 6 13
[C+E]  Total Trips (with mixed-use reduction) 15 &1 66 83 27 81

Note: Numbers may not add due to rounding.
1) Based on ITE Apartment Trip Generation Rate (Land Use Code 220)
2) Based on [TE Speclalty Retail Trip Generation Rale (Land Use Code 814)

3) Based on VTA mixed-use {rip reductions for housing/retail uses -13% off the smaller trip generator

The trip distribution pattern for the proposed project was estimaled based on existing travel patierns on the
surrounding roadway system and the locations of complementary land uses. The trip distribution pattern is
shown graphically on Figure 3. The peak-hour trips generated by the proposed development were assigned to
the roadway system in accordance with the trip distribution pattern. Figure 4 shows the project trip assignment.

Data Collection and Methodology

Traffic conditions were evaluated for the {ollowing scenarios:

o [Existing Condifions. Existing conditions were represented by existing peak-hour traffic volumes on the
existing roadway network. Existing traffic volumes were obtained from new counts and recent traffic
studies.

s  Background Conditions. Background conditions were represented by background traffic volumes on the
existing roadway network, Background traffic volumes were estimated by adding to existing peak-hour
volumes the projected volumes from approved but not yet completed developments (see Appendix for list of
approved projects). The latter component is contained in the City of M11p1tas Approved Trips Inventory
(ATI). In addition, traffic from the Sénior Center-on Weller Latie;’ which is currently vacant; was ddded into:

~ the' baokground condluons, ‘Based on its potenhal occupangy; the senior cerlfer was estimated to generate ¥
) approxxmately yrnps during each of the AM and PM peak houts. All intersection lane configurations were
assumed to be the same as under existing conditions.
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o Project Conditions, Project conditions were represented by traffic volumes, with the project, on the existing
roadway network. Traffic volumes with the project (hereafter called project traffic volumes) were estimated
by adding to background traffic volumes the additional traffic generated by the project. Project conditions
were evaluated relative to background conditions in order to determme potentlal project impacts.

Level of Service Analysis

Traffic conditions at the study intersections were evaluated using level of service (LOS). Level of Service is a
qualitative description of operating conditions ranging from LOS A, or free-flow conditions with little or no
delay, to LOS F, or jammed conditions with excessive delays. The City of Milpitas and CMP level of service
methodologies utilize TRAFFIX software using CMP default settings. TRAFFIX is based on the Highway
Capacity Manual (FICM) method for intersections, and evaluates intersection operations on the basis of average
delay for all vehicles at the intersection. The results of the level of service analysis are shown on Table 2 (see

also Appendix),

Existing Conditions. The results of the level of service analysis show that measured against the approprlate
level of service standard, all of the study intersections currently operate at acceptable levels of service.

Background Conditions. Under background conditions, the unsignialized intersection of Main and Carlo would -

. degrade to an unacceptable LOS E, The City LOS standard is D. Additionally, the intersection of Abel. and
Calaveras, & CMP intersection, Would degrade to LOS E during the AM peak hour. However, LOS E is an

accepiable level of service for CMP intersections. Therefore, imder background conditions, only the

intersection of Main and Carlo would operate al unacceptable levels, All other study intersections would

coniinue to operate at the same levels of service as under existing conditions.

Project Conditions. All intersection lane configurations were assumed to be the same as under existing
conditions. The only exception is at Main Street and Railroad Avenue, where median modifications on Railroad
Avenue are part of the "land swap." As part of the project’s “land swap” with the City of Milpitas, Weller Lane
would be narrowed and its intersection with Main Street would be slightly realigned. In addition, the dedicated
tight-turn fane from northbound Main Street to Eastbound Railroad Avenue would be removed and the project
property lines extended outward toward Main Sireet. The design of the Main Strect/Railroad Avenue
intersection as shown on the current plan would not significantly change the level of service. The pr opoqed
configuration was also designed to accommodate large numbers of heavy vehicles, Atall other study..
inter sectmns, the addition of project traffic would not result in a LOS impact for either peak: hour Howéver, the,
' project would further degrade inter secuon operations gt Main and Carlo, which is pr ojected to operate at .
unacceptable. levels under background condmons The City is currently oons1derm9 the installation-of a traffic

: szgnal atthis location,

¢ Recommendation; Since the project will be adding trips to the Main/Carlo intersection, the project shall be
required to make a “fair shave” contribution to the signalization of this intersection

f_fé" Recommendation: The realignment and narrowing of Weller Lane will require signal modifications at the
intersection of Weller Lane and Main Street. The costs and responsibilities for these improvements will be

determined as part of the proposed land swap.



Table 2
intersection Level of Service Summary

Existing . Background » Project

i _AM Peak Hour P Peak Hour } AM Peak Hour PM Peak Hour *  AM Peak Hour PM Peak Hour

?Delay MIC LOS Delay ViC LGS; Delay V/IC 1L0S Delay VIC LOS %De!ay VIC LO8 Dely VWC LOS
Abel Street & Weller Lane : 72 037 B 75 043 B ': 72 038 B 75 043 B : 77 033 B 76 045 B
Main Street & Welier Lane, ' £ 132029 B 153 037 C 132 028 B 153 037 C . 45 034 B 163 042 C
Main Street & Carlo Strest (unsignalized) 70 wa B 235 nla D U 81 nz 3 381 nfa 81 na B 381 nla
W. Calaveras & Abe] Strest* A359 688 D 323 005 D 481 102 E 363 088 D * 528 103 E 383 1900 D
Main St&WB SR-237 Off-Ramp {unsignalizedy™ t 58 nfa B 48 nfa A 52 n= B 48 nfa A ﬁ—; 6.2 n/a B 54 nfa B
Main St. & Railroad Ct. {unsignalized)™ “ 48 nla A §2 nfe B Ua 4.8 nfa A 5.2 nia B 58 nla B

£ 53 na

x

*denotes CMP intersection

** Two way stop confrolied intersection. Deflay represents worst teg of infersection approach.
T} Project LOS calculation includes change in WB lane configuration {one shared Aght-through-left ‘:%Jm lane)

[ _J =denotes unaccepiable LOS according to applicable standard, LOS D or betier for Cify of ﬁ.’zs{pitas, LOS E or better for CMP
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‘e Recommendation: The removal of the northbound right-turn lane at Main Street and Railroad Avenue will
require curb, signing, and striping modifications at the intersection. The costs and resp0n51b111t1es for these

improvements will be determined as part of the proposed land swap.

Cumaulative Conditions

In the immediate Apton project vicinity, the Milpitas Public Library development is currently in the planning
stages. The:library site would be located east of Main Street and south of Weller Lane. This would:significantly
inerease. the number of trips in the project vieinity during peak hours. Even withi these increases,; 1
-intersections immediately surrounding the site would likely operate within capacity during peak hours because
they are projected to operate at LLOS C or better under Apton project conditions. The specific impacts.of the -
library project should be evalvated in its own traffic impact analysis,

Site Access, Circulation, and Parking
The proposed site plan, shown on Figure 2, was reviewed for site access, circulation, and parking,

Site Aecess, Access fo the site would be provided via a single ontbound driveway on Railroad Avenue and a
single inbound driveway on Main Street, To accommodate outbound left-turns from the project, median
modifications would be required on Railroad Avenue: These modifications are proposed as part of the project
and are shown on the current site plan, Both Main Strect and Railroad Avenue are two-lane roadways in the
vicinity of the project site. The speed limits on Main Street and Railroad Avenue are 30 mph and 25 mph,
respectively. The low traffic volumes and slow vehicle speeds on Main Street and Railroad Avenue would allow
for adequate access at the site’s pyoposed driveway. The project driveways are shown on the current plan as
galed. The inbound driveway on Main Street wonld allow for-one vehicle to queue on the driveway. Beyond
this, inbound vehicle queucs would spill back onto Main Street.

o Recommendation: ITE states that one-way dri 1veway commercml duveways‘ should be at lea st 15 feet wide.
The projeet should comply with this standard. '

# Recommendation: One-way driveways for commercial properties are not ideal because drivers
occasionally attempt to enter the site in the exit driveway, or vice-vérsa. This is especially problematic in
the current design because the driveways would be gated and there would be no place for vehicles to turn
around. To minimize the probab;hty of this, the chrectmnahty of the dnveway should be clezuly marked on -

\.a..each drweway with appropriate signage and s‘mpmg

» Recommendation: The inbound driveway on Main Street would allow for only one vehicle to queune before
the gate. Given the estimated peak hour project traffic volumes at this driveway, it is probable that more
than one vehicle would atfempt fo enter the site at a time, which conld result in the temporary blockage of
Main Street, This situation could be improved by, B ‘Iowmg 1nbound drlveway queumg space for ‘two
vehl.cles or (2) removmg the gates at.the project entry. ;-

o Recommendation; The parking stall on the south side ‘of the Main Street driveway is too close to the .
drweway As a result, some Veh1c1es may not be able to complete the turn. This could be’ lmpmved by

restrlctmg parkmg w1thm 13 feet of the inbound driveway, .
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Parking, Parking for the proposed project would be provided onsite in a garage and along the streets adjacent

‘to the site. The garage parking would include some tandem parking spaces. The site plan shows that the parallel
parking spaces along Main Street would allow for an adjacent 15.5-foot northbound travel lane. The City
requires a minimum lane width of 12 {eet for one-way operations. Thus, the parallel parking layout on Main
Street is sufficient per the City standards. The City of Milpitas Zoning Ordinance for mixed-use development
specifies the required parking supply for retail/residential developments. :

e Recommendation: The project should comply with City of Milpitas parking supply standards or
demonstrate that the parking supply provided would accommodate the anticipated demand.

Site Circulation. Aside from the proposed parallel parking on Main Street, most of the vehicle/pedestrian
circulation would take place on site. All on site parking stalls would be oriented at 90 degrees to their respective
drive aisles. All drive aisles would accommodate two-way traffic. The vehicle and pedestrian circulation was
evaluated to identify blind spots, pedestrian/vehicle circulation, and other specific onsite- circulatwn 1ssues, No
frr egulcu‘mes Were xdentlﬁe:d

This concludes our analysis of the proposed residential/retail development in Milpitas. Please do not hesitate to
contact us with any questions.

- Since;rely,

HEXAGON TRANSPORTATION CONSULTANTS, INC.

P/ e

Brett Walinsld
Sr. Project Manager
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E LL_ - CPEN SPACE SQUARE FOOTAGE:
e o INTERIOR COURTYARD = 19.274 SQ. FT.
(- 00 10" WD SDERAK PRIVATE PARK SPACL
I} 11710 PR O ST PUBLIC PARK SPACE - 2578 SQ.FT.
| El‘w N TOTAL PROVIDED ~ - 21852 SO.FT.
S e
¢ BECTROUR PARK REQUIREMENTS: )
G (1 25 ACRES FER 1000 PEOPLE :
i 96 UNITS AT 2.68 PEOPLE PER UNITS - 25824 !
:‘l \ \ |15 <43 OF THE 85 ACRES MAY BE PRIVATE i
3 1 \ \ PRIVATE PARK SPACE - 18914 9Q. FT.
i ;‘ \ PUSLIC PARK SPACE = 22,420 SC. FT.
o TOTAL PARK SPACE REQUIRED = 39,334 SO. FFT.
" Jmts)rrat
PROJECT DATA:

APN #a #028-24-018
#028-24-07
SITE AREA GROSS: 223 ACRES

SITE AREA PROPERTY 180 ACRES
UNES:

GROSS LAND AREA: 97342 SQ. FT.
S — —— — — SENSITY BONUS: 20% LOWER INCOME UNITS"
UNIT DENSITY: 96 UNITS/2.43 ACRES = 430
— o mar o w—— DU/ACRE
TOTAL UNITS 96 FAMILY (19 LOW INCOME)
PROPOSED “one INTS

S&ET BACKS: WELLER AVENUE. - B FT.

Scele. =200

SITE PLAN W/ STREETSCAPE FEATURES [memoE
\_/
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e STORM:

1 SHOW THE SZE(S) & LOCATION(S) OF ALL EXISTING AND PROPOSED STORM WAT
2 SHOW HOV ALL ON-SITE DRANACE IS COWEYED, OFF ST (STREET. GREEN GELT, E1C ), WCLUDING COMNECTIONS 10 THE CITY STofte
mr’g«mwmwmmammmsos«wmsmm AND SEES OF ALL INLETS, DISSAPATERS, PIPES, THROUGH

ot oo S
RMoVRE SRy

;!
H

g o
&

!

s
e
i g;i;igi

i 5
1314

2
13

"

CENERAL SUBMITTAL REQS.:
- NCLUDE ANY RECESSARY DETAIS AND SPECIICTONS WITH THE PLANS F THEY ARE NGT CITY STANDARDS OR

EQUAS.
2. SHOW THE LOCATIONS OF ALL EXISTNG, AND PROPOSED PUBLIC FACLITIES (STREETS—NCLUDE STREET NAWE (ALSO STATE PRVATE SIREET
3. . PROVATE WAATANED ROU). STREET LI, STORY DRM, SENER, WATER, ETC). AND ANY PROPOSED CORNETIONS TO PURIC FACLITES:

ICATIONS DN THE PL

Ammmsswzror/mwomwmmmmmorw(waucmmmmwmmmwokw
OSTAN AN ENCROACHVENT PERMIT

SEE ENGINEERING PLANS AND MAP PROCEDURES AND GUIDELINES.

WATER:
‘SHOW THE SIZE(S) & LOCATION(S) OF AL EXISTING AND PROPOSED WATER WAINS, SERVICE(S), m(s)mawmmmcs(s)oummvmum
CUTING N

PLARS. ALSO; SHOW- DEPTH AND MATERIAL OF EXISTING MAN FOR WET/HOT TAPS OR ISOLATION VALVES FOR
DOMESTIC WATER METERS INSTALL REDUCED PRESSURE PRINCIPLE BACKFLOW PREVENTION DEVICE AS PER CITY STANDARD DRAWDNG

#734
IRRIGATION WETERS: INSTALL REDUCED PRESSURE PRINCPLE BACKFLOW PREVENTION DEVIE PER CTY STANDARD-DRAWING §734 REFER T0
et R

FIRE SERVICES: INSTALL DETECTOR CHECK YAIVE FER CIIY STANDARD DRAWNG #730 FOR COMMERCAL/MNDUSTRIAL USE. LOOPED FIRE
DOUBLE OR CHECK VALVE.

INDICATE ANY EXISTING WELL(S) TO BE MANTANED OR ABANDONED IN ACCORDANCE WITH SANTA CLARA VAULEY WATER DISTRICT. AR GAP OR
REDUCED BACKFLOW PROTECT \ON--SEALED) WELLS

ON (S ALSO REQURED FOR ALL ACTVE (N

SEWER:

1. SHOW THE SIZE(S) & LOCATION(S) OF EXISTING AND PROPOSED MAINS, LATERAL(S), CLEAN-OUT(S) AND ANY NECESSARY SEWER BACKFLOW
DEVICE(S) ON THE PLANS.

INDUSTRIAL AND COMMERCAL DX WIRE A 67 SEWER LATERAL & CLEANOLT PER CITY STANDARD DRAWING #620, SHEET 2.

EVELOPMENTS REQ
REQUIRE 4 47 SEWER LATERAL & CLEANOUT PER

DRAMNG SHEET1.
THE R ELEVATON OF NEAREST UPSTROW SR JAWIOLE Ol

SHOW THE LOWEST FLOOR ELEVATION OF THE A0

THE PLANS. IF THE LOWEST FLOOR ELEVATION IS LESS THAN ONE FOOT ABOVE THE RIM ELEVATION OF THE NEAREST UPSTREAM MAN
THEN A BACKFLOW PREVENTER PER CTY STANDARD DRAWING § 624 1S REQUIRED.

APPUCANT SHALL CONTACT THE SAN JOSE/SANTA CLARA WATER POLLUTION CONTROL PLANT (SJ/SC WFCP 408-945-5300) FOR THER
REQURENENTS ON PLAN APPROVAL AND INDUSTRIAL WASTEWATER DISCHARGE. PERIT.

DRIVEWAY -
snon THE wlnm(s) & Locmon(s) OF AL EXSTING AND DRVEWAY(S) ON THE PLANS.

PROPOSED
REQUIRE A 36" WIDE APRON WITH A 4 FLARE ON BOTH SIDES FOR A TNO-WAY DRNEWAY PER CTTY STANDARD

" D |
- 715 RECOWEIDED THAT COMMERCAL & INDUSTRAL DRVENAY WTH RETURNS (3 UEW OF FLARES) T BE USED ON HKH YOUAE

2 PROPOSED LAND EXCHANGE AREA ~
PORTION FO PUBLIC RIGHT OF WAY
STREET,

() §* PSUE O
BE CEDICATED

e (k98

-
f m.mu.-m,m..._...wmm =
2 Gd e = oo stes ot Goped

— S T AR e g ol e

T e ST o s e s s
o ey e st v € 6 o € ot
7 e ';‘.‘:‘.!“..“" Tosta ot i

FLTER™
FB-24  mum @ODKITAL

[T (€) CURE TU BE REMOVED

//—W ROOF WATER

ROPERTL e e =

X,

) PROPERTY LNE

(@

(E) HIGH VOLTAGE EQUP. TO-
BE REMOVED COORD.

ROOF ST0RM WATER v)o oRAN

CATCH BASN DRSO 50

(T BITTOM OUTLET)

|
]

FACE OF CURB.

510 Entmrei, o S e G4 (800) ST-38.9
s AT Ko 3720500

MDETAK L SECTION A-A

TS Scale.  NTS.

THE APTON

NOTES

- UNDERGROUND LT LOCATIONS SHOWN {EREON WERE TAKEN. FROM
RECORD DAT 1S MADE OR IMPLIED 4S TO THE
0D A N0, DXCARTONS Wikt
‘CONFIRM LOCATIONS  CONTRACTORS SHALL CONTACT USA.

URDERGROUND (1-800-227-2600) AN T0 DXERCSE EXTEEUE OWRE M
COMMENCING

AL EXCAVATIONS OR
v WoRK WA AT AFTECT TS UTLES,
2 RGN LAERAS, BIRONG, LOT UGHTING Wt M)
SONAL WRING NOT SHOWN. VERIFY LOCATON BEFORE
COMMENCING 70 TRENCH. REPLACE OR REPAR IMMEDIATELY
WHERE BROKEN TO PROVIDE UNWTERRUPTED SERVICE.

3. DUST CONTROL MITIGATION NOTES.

&) WASH OFF TRUCKS BEFORE LEAVING THE SITE.

B) ROADWAYS TO BE PERIODICALLY SWEPT AND KEPT CLEAN.

C) PROVIE SOIL BINDER AFTER GRADING.

D) TRUCKS TO BE TARPED BEFORE LEAVING THE STE.

4 PROVIDE SOLS BINDER ON SITES WHEN NO
PROSECTED FOR A 90-DAY

PERIOO FOR DUST CONTROL

EROSION. CONTROL GENFRAL NOTES:
1. PERFORM BEST MANAGEWENT PRACTICES FOR EROSION CONTROL

2. A STAND-BY CREW FOR EMERGENCY WORK SHALL BE

"
G
2
g
3
%
B

OPERAT

POINT WHERE THEY ARE NO LONGER
4. EXCEPT. JIFECIED, AL DBACES SHOMK OF T
PG S W PLAGE AT T BND.OF KING DAY.
ummmmmm\'mﬁAm

slrzAsWEcrEn

o

s"

DERRIS SHALL BE REMOVED FROM ALL DEVCES
VTN 24 HOURS AFTER.EACH RANSTORM OR A5 DIRECTED.

#
é
2
A
%’
7

. A GUARD SHALL STE WHENEVER

OF WATER IN ANY DEVICE EXCEEDS TWO FEET. THE DEVICE
SHALL DE DRANED OR PUMPED DRY WITHN 24 HOURS AFTER
EACH RAINSTORK

8 THE PLACEMENT OF ADDMONAL DEVICES TO REDUCE EROSION.
DAUACE W THE STE 5 LT 0 THE DISGRETION OF THE

9 GRAVEL BACS SHAL B SIOCKRED W PARKHAY READY 0 BE
PLACED % POSTTION WHEN RAN 5 FORECAST OR WHEN DIRECTED.

NOTE:

 TOPOGRAPHIC AND BOUNDARY INFORMATION SHOWN HEREON
WAS PREPARED BY ALVAREZ AND ASSOCIATES INC., AND
SUPPLIED BY m: OWNER FOR USE BY BRIO ENGINEERING
ASSOCIATES,

GENERAL NOTES:

STREET LEVEL PARKING SHOWN
ARKRIS SHALL TE 10 GROUND LEVEL DRAINAGE AND
TARY SEWER

o
DRAIN TO STORM STYSTEM

EASTERN PORTION OF NORTH MAIN STREET TO BE REPAVED
FROM WELLER LANE TO RAILROAD COURT AFTER RELOCATION OF
SEWER & STORM DRAIN

APPLICANT SHALL SUBWIT A TRAFFIC SIGNAL MODIFICATION PLAN
INDICATNG ALL REVISONS NECESSARY 10 ACCOMMODATE THE
NARROWER 30° STREET FOR WELLER LANE EAST OF M
R REVIGONS 10, EVALUATE THE POSSISLE AELOCATION
OF (4) SIGNAL POLES LOCATED AT THE NORTHEAST AND
SQURIEAST CORNERS OF THE REVSED STREET. SIONAL HEAD
NS AND/OR UODITCATIONS, FOR PROPER AIGNMENT

TO'NE TEERMITIED MUOVCUENTS, SSNAL LOOBS 10 B

D ARD. INSTALED; AND CROSSWALKS W HANDICA®
RAMPS O BE REMOVED AND. RELOCATED, PARTCULARLY AT THE
NORTH SIDE OF THE INTERSECTION

NO PARKING IS ALLOWED ON WELLER LANE

INTERSECTION DESIGN /MODIFICATION SHALL BE COORDINATED
WTH THE CITY OF MILPITAS LIBRARY PROJECT,

TRAFFIC CALMING DEVICES MAY BE REQUIRED TO BE INSTALLED
AS PART OF THIS PROJECT, SUCH AS BUMP—OUT AT CORNERS.

(D) STANDARD CITY STREET LIGHTS MAY NOT CONFORM TO THS
PR IBRARY

MPROVENENTS DEVEY OPER 15 REGURED T0
CONTRIBUTE PAYMENT N LIEU OF MPROVEMENTS ALONG USRARY

C-2
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Symbol Botenical Name

Pruws cerosiiers
asropurprea
Keauter Veswvas'
2
%é; Pyvs calleryana
£ Chantileer’
%:\% Robmia x amigia
Prple Robe Locust!

™
é::é Fraxews angstiiolia

%;_ Woshingiona robusta

Purple Leat Pl

Ornamental Pear

Loaust

Ragrood Ash

Mexican Fon Paim

SHRUB AND EROWND COVER PALLETTE %

Botanical Name: Common Name
Pittosporm tobra NN
Neriegata

Phtosporum tobra NOR

‘Creme de Mt

Tibagha violacea  Sociely Garlic
Homerocalls hiond  Yellow day Lily

Heuchera senginea Coral Bells

Size
5 Gallon

5 &allon

1 &gillon

1 Gallon

183 Galion

1 Galion

247 2ox

20'3TH

Low Branchng

Low Brancheg
Low Branchng
Srreet Tree

Skined (Exsting)

Botanical Name Goremon Name:

Pelargonam peliatm vy Geraowm

‘Balean'

Baniowsa mltplex  Golden Goddess’
Barboo

Agaparttus Peter  Dwort Lily of the

Pan' Nie

Prows carcliana Compact

Bright-N- Tight' Carolna Cherry

Camparula
poscharskyma Beflfioner

Size
4" Pots.

5 Gallor.

i &allon

15 Gallon

Flats

LAWN

Botanical Nome. Common Neme Sae
Festica ovine glawa  Ble Fescie | Galion
SCHEMATIC LANDSCAPE PLAN
Scde: Te00r
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GARAGE LEVEL PARKING

Scole: ez
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TOTAL OF 6 HANDICAP PARKING PROVIDED
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DATE

APRIL 7, 2004

FRST RESIDENTIAL LEVEL FLOOR PLAN

Scale  1"=20-0"

THE APTON

£

1_1&

D Tuwra;

OPEN SPACE SQUARE FOOTAGE:
INTERIOR COURTYARD - 19.274 SO, FT.
PRIVATE PARS SPACE

PUBLIC PARK SPACE - 2578 SQ.FT
TOTAL PROVIDED = 21852 SO.FT.

| PARK REQUIREMENTS:

‘ﬂAﬁESPERﬁOOPEoPLE i
|98 UNITS AT 269 PEOPLE PER UNITS - 25824
| 15 (437) OF THE 3.5 ACRES MAY BE PRIVATE

PRIVATE: PARK SPACE = 16,914 SO. FT.
PUBLIC PARK SPACE - 22420 SQ.FT.
TOTAL. PARK SPACE REQUIRED = 39,334 SO, FT.

UNIT TYPE: (First Floor)

UNT A TWO BEDROOM - 8
uNIT B THREE BEDROOM = 1
uNT & THREE SEDROOM ~ 2
uNIT D E BEDROOM - 14
UNIT D1 ONEBEDROOM = 1
ONIT B BEDROOM - €

TOTAL RESIDENTIAL UNIT COUNT:

FRST FLOORS 33 UNITS
SECOND F1.OOR 33 UNITS
THIRD FLOOR 30 UNITS
TOTAL. 96 UNITS
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TOTAL RESIDENTIAL UNIT COUNT:

FIRST FLOORS 33 UNTS
SECOND FLOOR 33 UNITS
THIRD FLOOR 30 UNITS

TOTAL 96 UNTS
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2 CONCEPT SOUTH ELEVATION - ALONG WELLER

3 CONCEPT NORTH ELEVATION - ALONG RAILLROAD COURT

Scale  1/16" = 4"
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SECTION - WEST COURTYARD ELEVATION
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3 SOUTH COURTYARD ELEVATION - SOLAR ALTITUDE
Scale 1" = 500"
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2 SECTION B - SOUTH COURTYARD ELEVATION

Scaler  1/16" = 10"

4 SOUTH COURTYARD ELEVATION - SOLAR ALTITUDE
Scales 17 = 500"
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TWO BEDROOM UNIT - 921 sf.
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THREE BEDROOM UNIT - 1,219 sf.

Seale. 147 = -0

-5 i 224

ONE BEDROOM UNIT - 728 si.

Scole  1/4" = 10"

THE APTON
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ONE BEDROOM UNIT - 644 sf.

Scoie 174" = 10"
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ONE BEDROOM UNIT - 839 sf.

TWO BEDROOM UNIT - 914 sf.
Scdle v/¢ = 10

Seoler 44" = -0
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